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Office of Public Employment Practices and Representation

ffice of Public Employment Practices
O and Representation The sections

below deal with decisions and issues
of note which have occurred in the course of
the 1995-96 year. Each section is a major area
of interest.

Duty of Fair Representation In IBT, Local
182, 30 PERB 93005, PERB was called upon
to decide the obligation of a bargaining agent
to continue representation of a unit in the
period following an election loss but prior to
the Board's certification of the new bargain-
ing agent. On the day it lost a representation
election to another union, Local 182 informed
unit employees that their health and disabili-
ty benefits would cease at the end of the day
because the provider’s structure allowed only
Teamster bargaining agents to participate,
and Local 182 was no longer the bargaining
agent. Local 182 also notified the provider
that it was no longer the bargaining agent for
the unit. Although thereafter advised by
PERB that it remained the unit’s bargaining
agent until Board certification of the results of
the new union, Local 182 nonetheless dis-
claimed its representation of the unit.

In the meantime, Hoke, a unit member, had
entered the hospital for surgery, where she
was informed that she no longer had any
medical coverage. In finding a violation, the
Board rejected Local 182's attempt to foist
responsibility for the termination of the bene-
fits onto the provider itself, stating that “[bly
disclaiming its representation rights prior to
Local 424's certification, and notifying the
[provider] . . . that it had done so, Local 182
caused the termination of Hoke's benefits.”
The Board determined that

a union may voluntarily relinquish its
authority and rights as the exclusive
representative of a negotiating unit,
and thereby terminate its correspond-
ing duty of fair representation, by both
unequivocally and in good faith dis-
claiming further interest in represent-
ing the unit. The good faith component
of this standard, we believe, requires
that the disclaimer be for a proper pur-
pose and that it be communicated to
all interested persons and parties rea-
sonably in advance of a date certain by
which the union will cease serving as
the employees’ bargaining agent.

The Board found that Local 182’s notice to
unit members was neither unequivocal or rea-
sonably in advance.

In Vernon Verona Sherill Teachers Association
(Burton), 29 PERB 93074, the union’s agency
shop fee procedure required the filing of ob-
jections “by mail.” However, in past years it
had accepted objections hand delivered by
the charging party to the school mail box of
its president. For 1995.96, the charging party
once again hand delivered his objection to
that mail box, but the union never received
it. When he notified the union that he had
timely filed, it refused to process his objec-
tion. The Board found a violation, holding
that having been made aware that the charg-
ing party had complied with its own proce-
dure as implemented in the past, it was oblig-
ated to process his objection.

In Public Employees Federation, AFL-CIO
and State of New York (Department of Health)
(Reese), 29 PERB 93027, the Board held that
the union’s failure to require the employer’s
adherence to the time limits set forth in the
contractual grievance procedure did not vio-
late the Act. The Board pointed out that a
bargaining agent and an employer may extend
contractual time limits, just as they initially
set them, noting that such consensual delays
and extensions “conform to the realities of
the work place”.

In UUP and State of New York (Yoonessi), 29
PERB 93075, the Board dismissed a charge
that the union had breached its duty of fair
representation by settling all of the charging
party’s outstanding grievances. The Board
declined to “substitute its view of a proper set-
tlement” for that of the bargaining agent, not-
ing that the settlement was “multifaceted and
avoided litigation of allega-
tions of misconduct which had
been raised against” the charg-
ing party.

In Local 1359, DC 37,
AFSCME, AFL-CIO (DiMeo),
29 PERB 93078, the Board
dismissed a charge which, it
found, was based on a “simple
disagreement” between the
union and the charging party
on the processing of a griev-
ance. The Board commented
that the charging party’s argu-
ment rested

on the mistaken assump-
tion that a bargaining
agent is duty bound under
the Act to refrain from
doing or saying anything
which a grievant might

consider to be detrimental to his or her
personal interests. A bargaining agent,
however, has duties running to the
negotiating unit as a whole and to the
collective bargaining agreement cover-
ing that unit. In this case, DC 37
advanced to the State's grievance rep-
resentative the union position.
Susan A. Comenzo

Good Faith Bargaining

In a case of first impression, New York State
Police Investigators Association, 30 PERB
93013, the Board addressed the scope of the
Act’s recently enacted §209.4(e), which pro-
vides for binding arbitration in bargaining dis-
putes between members of the State Police
and the State with regard to mandatory sub-
jects of negotiation “directly relating to com-
pensation.” The Board interpreted the statute
as providing for binding arbitration only if
“the sole, predominant or primary characteris-
tic of [a] demand is compensation” and it fur-
ther held that a demand falls within that defi-
nition “when it seeks to effect some change in
amount or level of compensation by either
payment from the State to or on behalf of an
employee or the modification of an employ-
ee’s financial obligation arising from the
employment relationship.” Based thereon, the
Board found arbitrable, as “directly relating to
compensation,” demands to have the State
absorb education costs for dependents of unit
members who die in the line of duty and
funeral expenses of such unit members, but
found nonarbitrable demands for time off

Monte Klein
Director
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from work without loss of pay. Additionally,
the Board interpreted that portion of
§209.4(e) that excludes “issues relating to eli-
gibility for overtime compensation” from the
scope of arbitration, as excluding only “eligi-
bility issues” with respect to overtime com-
pensation and found arbitrable proposals
which provide for overtime pay keyed to a
defined work week and an hourly rate of pay.
In City of Buffalo (Police Department), 29
PERB 93023, and Town of West Seneca
(Police Department), 29 PERB 3024, the
Board rejected arguments that the employer
had violated its duty to bargain by refusing to
continue a practice of always appointing or
promoting the first of three eligible candi-
dates on a civil service list without regard to
the “rule of three” of Civil Service Law §61.
The Board held that such a practice inappro-
priately limited the employer’s managerial
right to determine employment qualifications.
In Town of Orchard Park, 29 PERB 3080,
the Board reiterated prior holdings that,
absent an agreement to do so, neither party to
an impasse which is resolved by the issuance

of an interest arbitration award has any statu-
tory obligation to incorporate that award into
a signed collective bargaining agreement. The
Board further found that the fact that Town
had agreed to do so in the past did not consti-
tute evidence that it had agreed to do so with
respect to the in-issue award.

In City of Rochester, 29 PERB 93070, the
Board found that an employee organization’s
right to “the receipt of information relevant
to collective negotiations and contract admin-
istration” to constitute such a “fundamental”
right, that the improper denial of that right
interferes with the union’s ability to effective-
ly represent the interests of the employees in
its unit and may give rise to a per se violation
of §209-a.1(a) of the Act, as well as a viola-
tion of the employer’s duty to bargain under
§209-a.1(d). The Board directed the City to
comply with the union’s request for the
names of the police officers assigned as inves-
tigators, their current assignment, date of

appointment and date of assignment.
Angela Blassman

Interference/Discrimination

In Convention Center Operating Corporation,
29 PERB 93022, petition to anmul dismissed as
untimely sub nom. New York Convention
Center Operating Corporation v. PERB, 29
PERB 97023, the employer was found to have
violated the Act when it discharged two
employees, who were visible union activists,
for sleeping on the job. The evidence indicat-
ed that similarly situated employees either
received no discipline or underwent progres-
sive discipline before being terminated. The
employer’s justification for its action was
found to be pretextual and further supported
the determination that the terminations were
improperly motivated.

A general campaign of harassment against
CSEA, its officers and members, waged by the
City manager and other agents of the employ-
er, was found to violate the Act in City of
Troy, 29 PERB 93018. The evidence showed
that the City’s actions were taken for the pur-
pose of interfering with, restraining and dis-
criminating against employees for the exercise
of rights protected by the Act. The City
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asserted that its actions were well within the
scope of its contract rights. The Board found
this defense immaterial, as a party may not
exercise a right for a reason unlawful under
the Act.

In Village of Scotia, 29 PERB 93071, a viola-
tion was found where a police officer was
demoted for writing a letter containing com-
ments critical of the police chief. The Board
found the letter, as well as the allegedly
offending statements to be protected, concert-
ed activity, inasmuch as the letter was issued
in the employee’s capacity as a union officer
and the statements were intended to reflect
the union’s position on the Village’s dispatch
proposal. Although certain of the comments
may have been ill advised and conveyed “with
an unfortunate choice of words,” they were
nonetheless protected, given that the com-
ments were not egregiously offensive, were
not made in the presence of other departmen-
tal staff and were not distributed to the public.

In City of Rochester, 29 PERB 93070, the
City’s refusal to comply with the union’s
request for factual information regarding
departmental work assignments relevant to
pending interest arbitration, as well as,
administration of the collective bargaining

Clarification
Placement
(50)

4%

agreement was found to constitute interfer-
ence with employee’s rights and thus a viola-
tion of §209-a.1(a) of the Act. A refusal to
provide information is typically the subject of
a charge alleging a refusal to negotiate in
good faith under §209-a.1(d) of the Act. A
refusal to provide information pursuant to
demand which is relevant to a union's exer-
cise of its rights and duties under the Act may
properly be considered either a statutory
interference with employee rights or a viola-
tion of the duty to bargain in good faith.

In City of Buffalo, 30 PERB 93021, the
Board held that the City violated the Act
when it terminated an employee because her
negotiating agent would not agree to a new
work schedule for her. The Board stated: “If
union proposals on a subject of negotiation,
even if nonmandatory, raised in opposition to
employer demands on that subject become
grounds for lawful termination of employees,
then employees would lose much of their
statutorily protected right of representation.

Adam Kaufman

Remedies/Practice and Procedures
In County of Rockland, 29 PERB 93009, the
Board held that an employer had refused to

Case Workload by Type
Fiscal Year 1996-1997

Improper Practice

(1123)
83%

negotiate in good faith by deliberately misrep-
resenting its financial condition during nego-
tiations and fact-finding. Regarding remedy,
the Board rejected an order which would
have reopened salary negotiations for one
year of a multi-year agreement, on the basis
that such would effectively rescind the par-
ties’ agreement as to the year in question.
Finding that to be an “extraordinary” remedy
applicable only to a “knowingly fraudulent
misrepresentation of material fact” and “detri-
mental reliance”, its order was limited to a
posting and cease and desist directive. On
appeal, however, the Court remanded the
case to allow the union an opportunity to
offer evidence of reliance. CSEA, Inc. v.
PERB, 29 PERB 97012. The Court reasoned
that renegotiation of one contract year would
be appropriate if the charging party could
prove that it wholly relied on the misrepre-
sentation in negotiations.

In Vernon Verona Sherrill Teachers Ass'n
(Burton), 29 PERB 93074, where a union was
found to have refused to process a timely
agency shop fee objection which the union
claimed was never actually received. The
Board declined to order the union to refund
all of the fee monies deducted from the

Representation
Declar‘atory Management (1301 0%
Ruling Confidential
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employee’s salary on the ground that it would
make the employee greater than whole.
Instead, it concluded that an order requiring
the union to process the objection immediate-
ly, with interest on any monies returned run-
ning from the date the monies would have
been paid had the objection been processed
initially would effectuate the policies of the
Act. The Board also declined to order a post-
ing since the violation was deemed to be of an
individualized nature.

Posting was also addressed in Convention
Center Operating Corporation, 29 PERB 3022,
confd, 29 PERB 97023, where two public safe-
ty department employees were found to have
been discharged in violation of the Act. Those
employees, unrepresented at the time of dis-
charge, were subsequently placed into an exist-
ing unit represented by a union other than the
one which had filed the charge. The Board
determined that the notice should be posted
throughout the department since both unions
represented employees working therein.

In Clinton Community College, 29 PERB
93066 (1996), the effect of an arbitration
award on a PERB remedial order was
addressed. In that case, which raised a subcon-
tracting claim, an arbitrator had earlier award-
ed reinstatement with back pay in a grievance
brought by the union on behalf of the person
whose position was eliminated, but whose
duties were redistributed to nonunit employ-
ees. The Board’s remedial order was therefore
limited to restoration of the in-issue work to
the bargaining unit, a cease and desist direc-
tive, and a posting.

In IBT, Local 182 (Hoke), 30 PERB 93005,
the Board found that the Local 182 violated
the Act when it caused the termination of her
medical and disability benefits after it lost an
election and prior to certification of the win-
ning union. As a remedy, it ordered Local 182
to make the employee whole as well as to pay
the new union, and any others who had made
medical or disability payments on the employ-
ee’s behalf which would otherwise have been
paid through Local 182 provided insurance. It
also ordered Local 182 to mail notice to all
unit employees.

In County of Erie, 30 PERB 93017, a “sub-
contracting” case, the Board modified the
AL]’s remedy for the violation found to
include not only restoration of the transferred
work to the unit but also “make-whole” relief
for employees who may have been, e.g., laid off
or demoted as a result of the improper transfer
of unit work.

Kenneth . Toomey
Assistant Director

Practice and Procedures

Town of Carmel, 29 PERB 93073, saw the
Board defer a charge, which raised a potential
contract violation, to an uninvoked grievance
procedure. The subject of the charge,
although pleaded as a unilateral change in
practice, actually was addressed in an explicit
agreement reached after negotiations between
the parties. Citing its established policy of
deferring jurisdictional questions when a con-
tractual grievance has been filed, the Board
advanced the policy rationale therein by
deferring this case even though a grievance
had not been filed. The Board provided that
if the respondent were to successfully fore-
close a determination on the merits of the
grievance through grievance arbitration, the
charging party could move to reopen before
PERB for a determination regarding the juris-
dictional issue. The Board further concluded
that apart from the jurisdictional deferral, it
would defer the determination of the merits
of the charge to the grievance arbitration pro-
cedure, even though uninvoked, subject to a
reopener under appropriate circumstances.

In State of New York (SUNY Health Science
Center of Syracuse), 30 PERB 93019, the
Board extended its deferral policy to a charge
of a violation of §209-a.1(e), but declined to
decide whether such deferral is appropriate in
all “e” cases. The Board further held that

deferral is appropriate even if other allega-
tions in a charge are not deferred where the
allegations deferred are “wholly independent”
of the nondeferrable issues.

The Board adhered to its rules for specificity
in improper practice charges in Marlboro
Faculty Ass’n (Schanzenbach), 29 PERB
93007, where an employee’s charge was dis-
missed for failure to provide facts underlying
conclusory allegations. The Board concluded
that the alleged processing of prior similar
conclusory pleadings would not preclude a
dismissal of the instant case, particularly
when those earlier charges were not brought
before the Board for review. Also, in State of
New York (Workers' Compensation Board) and
CSEA (Orlando), 29 PERB 93054, the Board
rejected pleadings which consisted only of a
mass of documents, without a “clear and con-
cise statement of the facts” giving rise to the
alleged improper practice.

In Town of Shawangunk, 29 PERB 93050,
the Board reaffirmed its long-standing posi-
tion of denying interlocutory appeals in all
but extraordinary circumstances. Citing an
objective of minimizing delays inherent in the
consideration of such appeals, it denied a
motion challenging the Director’s decision to
reopen a closed case.

However, in New York State Housing Finance
Agency, 30 PERB 913022, the Board agreed to
rule on an interlocutory appeal from an ALJ’s
grant of a motion to consolidate the hearing
on one charge with that on a prior-filed
charge “because the ruling cannot be ade-
quately reviewed at a later stage in the pro-
ceedings.” The Board affirmed the AL]'s rul-
ing, finding that the matters involved similar
facts for litigation and that the consolidation
would not prejudice the respondent’s case.

Elena Cacavas

Representation

In County of Erie and Sheriff of Erie County,
29 PERB 93031, the Board reviewed its earli-
er decisions in County of Dutchess, 26 PERB
93069 and City of Amsterdam, 10 PERB
93031, and determined that the uniting of
deputy sheriffs should be treated just as the
uniting of other police officers has been treat-
ed rather than by applying general uniting
standards.

Consistent with Amsterdam, the Board ruled
that criminal deputy sheriffs shared a distinct
law enforcement community of interest
“growing out of the qualifications, training
and duties unique to a police officer”, and

Q
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should be in a separate bargaining unit. The
Board came to a like conclusion in County of
Orleans and Orleans County Sheriff's Depart-
ment, 19 PERB 93047.

In Civil Service Employees Association, Local
1000, AFSCME and County of Nassau, 29
PERB 93035, the Board determined that a
memorandum of agreement (MOA) executed
by a designated agent of the employer's chief
executive may constitute a “contract bar” to a
representation petition. Where the MOA
required a separate “approval” by the chief
executive officer and ratification by the leg-
islative body, its submission for such ratifica-
tion presupposes that such approval had been
given, or the chief executive’s failure to disap-
prove the MOA within a reasonable time
after its ratification constitutes a waiver of the
right of disapproval.

In County of Genesee, 29 PERB 93068, the
Board dismissed a petition for a separate unit
of head nurses and supervising nurses, finding
that their direction and evaluation of subordi-
nates were not “significant supervisory duties”
and would not create “sharp conflicts of inter-
est”. The positions were added to the existing
unit of nursing personnel.

J. Albert Barsamian

Scope/Declaratory Rulings

In Triborough Bridge and Tunnel Authority, 29
PERB 93012, the Board was asked to deter-
mine the negotiability of certain demands
which were altered versions of two demands
which had been found nonmandatory by the
Board in Bridge and Tunnel Officer’s Benevo-
lent Association, 27 PERB 93076. The Board
held that the determination of whether a
demand already found to be nonmandatory
can properly be changed and reproposed is
dependent on whether the change is in fact a
modification or clarification, or whether it
results in a new demand. Finding that the
demands were merely modified versions of
previous demands, the Board held that they
could properly be submitted to interest arbi-
tration.

With regard to the substance of the
demands, the Board found that a demand
which referred to “current employees who
may retire during the life of the contract”
applied to those employees employed during
the period to which the demand would apply.
The Board also found a demand seeking con-
tribution to a fund for current employees and
current employees who may retire during the
life of the contract to be mandatory. The

Board stated that its decision in New York
City Transit Authority, 22 PERB 96501, was
not intended to make nonmandatory those
demands “calling for payment on behalf of
current unit employees to health insurance
carriers or plans which also cover any nonunit
person.”

In City of Cortland, 29 PERB 93037, the
Board found that a demand requiring the
posting of a job vacancy 30 days prior to the
filling of that vacancy was nonmandatory
because it interfered with the employer’s abil-
ity to make staffing determinations necessary
to “department safety and departmental oper-
ations”. The Board also found nonmandatory
a demand which required that all unit
employees assigned to a particular office were
to be off on certain holidays. The Board
found that this demand would “arguably pre-
vent service delivery on certain days.”

In Fulton Fire Fighters Association, Local
3063, IAFF, AFL-CIO, 30 PERB 93012, the
Board held mandatorily negotiable a demand
in interest arbitration seeking a lump sum
payment per shift for each bargaining unit
employee on duty when staffing falls under a
specified level. The Board rejected arguments
that the demand was nonmandatory as one
for a minimum staffing level, finding instead
that it constituted a demand for a rate of
compensation tied to the staffing level fixed
by the employer, comparable to a demand for
hazardous duty pay, safety pay, or increased
workload pay, all clearly mandatory subjects
of negotiation.

In Toun of Carmel, 29 PERB 93026, confd,
29 PERB 7016, the Board dealt with the
negotiability of three demands raised during
negotiations on the impact of the Town's
decision to assign “light duty” officers to unas-
sisted desk duty. The Board held that the
demands, seeking extra pay both for the light
duty officers and for police officers working in
the station with them, were for “wages for
safety risks” and therefore mandatorily nego-
tiable.

Philip Maier

Subcontracting/ Transfer of Unit Work

In County of Suffolk and Sheriff of Suffolk
County, 29 PERB 93002, no violation was
found when the County transferred the care
and custody of detainees from unit employees
to nonunit deputy sheriffs where the union
failed to establish that the at-issue work was
performed exclusively by unit members. No
discernible boundary could be found on the

basis of the difference in employee training
required to perform the claimed work.

Similarly, failure to show the requisite exclu-
sivity over the claimed unit work resulted in
the dismissal of the improper practice charge
in Town of East Hampton, 29 PERB 3043,
The union asserted thar it was unaware of
some of the earlier assignments of work. The
Board found this lack of knowledge to be
unavailing and suggested that to hold that a
union’s ignorance of an employer’s open
assignment of nonunit personnel to unit work
establishes or maintains the union's exclusive
right to the work would be inconsistent with
its approach in cases involving the transfer of
unit work.

In Fairview Fire District, 29 PERB 93042, the
district’s civilianization of its dispatch func-
tion did not violate the Act. The substitution
of civilians for police officers or fire fighters to
deliver services previously performed by those
uniformed personnel was found by the Board
to be a reflection of an employer’s determina-
tion that the specialized training and skills of
the uniformed officer are not necessary to the
performance of a given set of tasks, such as
dispatch. The Board noted further that it is
the employer’s determination to substitute
positions having fundamentally different
qualifications which has always been held to
embrace the managerial right to establish
qualifications, even when specific tasks are
unchanged.

In County of Onondaga and Sheriff of the
County of Onondaga, 29 PERB 93046, the
management rights clause contained in the
parties’ collective bargaining agreement
reserved to the sheriff the right to transfer
aspects of the operation to other personnel.
The union was thus found to have waived its
right to negotiate the transfer of fleet manag-
er duties from the police division of the sher-
iff's office.

In County of Erie, 29 PERB 93045, the
county entered into a contract with a special-
ized geriatric services group for the provision
of medical care to residents of the county
operated nursing home. No violation was
found as it was held that in making the
change the county exercised its prerogative to
determine the qualifications of the physicians
treating its elderly and infirm by requiring
that they possess a medical specialty. The
Board noted, however, that in assessing the
negotiability of the county’s decision, the
issue was not whether the care provided was
in fact better than that provided previously,
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Representation Cases for Certification,
Decertification and Certification/Decertification
Fiscal Year 1996-1997

Certification/
Decertification
(29)
22%

Decertification
(17)
13%

Certification = Request for initial representation

Decertification = Petition by represented employees to remove existing negotiating agent

Certification/Decertification = Challenge by empl

Certification
(86)
65%

oyee organization to replace existing negotiating agent

rather, the inquiry is only as to whether the
county’s action constitutes the exercise of a
managerial right. If so, the balancing of inter-
ests must weigh in favor of the county’s deci-
sion notwithstanding the loss of unit positions
and employees.

A violation was found in Union-Endicott
Central School District, 29 PERB 93056, where
the District contracted with a private compa-
ny to have ballasts and lamps in existing fluo-
rescent lighting fixtures replaced. Although
electrical contractors were routinely used to
perform electrical jobs in conjunction with
major construction projects, the mere perfor-
mance of ballast and lamp replacement work
which was incidental to broader electrical
projects did not act to destroy the unit’s claim
of exclusivity with regard to existing light fix-
tures. There was no evidence that the work
required skills, knowledge or equipment not
already possessed by unit members. Thus, a

project requiring nothing of a contractor but
the doing of more of exactly the same tasks
which unit employees have historically done
is no basis for a determination that the union
lacks exclusivity over the defined work.

M. Lynn Fitzgerald

Unilateral Change

The Board, in Town of Carmel, 29 PERB
93053, found that reasonable advance
response to an employee's leave request is
nothing more than a proper demand for fair
treatment and, therefore, a mandatory subject
of negotiations. The Town’s implementation
of an order which precluded such requests
from being responded to prior to ninety min-
utes before the start of each shift was found to
violate the Act inasmuch as it imposed an
unlawful restriction on the ability to grant or

deny requests for time off.
In City of Glen Falls, 29 PERB 93017, the

Board found no violation when the city
assigned driving duties to a mechanic and
ordered the mechanic to obtain an appropri-
ate license. The Board held that job assign-
ments which are either an essential aspect of
an employee’s basic employment function or
in furtherance of tasks incidentally related
thereto are nonmandatory subjects of bargain-
ing. Similarly, the Board found no violation
in County of Monroe, 29 PERB 93060, where
the County reallocated positions in a bargain-
ing unit to a higher salary grade. An employ-
er’s allocation or reallocation of positions to
salary grade are not mandatorily negotiable
subjects, but are primarily related to the mis-
sion of a government and are tied inherently
to the level and quality of a government’s ser-
vice.

In Eastchester Union Free School District, 29
PERB 93041, the district’s rescission of its
past practice of allowing employees, upon
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request, extra-contractual paid leave days for
religious observances was found not to violate
the Act. In a rare exercise of constitutional
analysis, the Board found the religious release
practice to be a violation of the Establish-
ment Clause.

Changes in prevailing employment condi-
tions after a bona fide representation question
has been raised violates the Act on a per se
basis according to the Board's decision in
Genesee-Livingston-Steuben-Wyoming BOCES,
29 PERB 93065. Such changes in employ-
ment conditions, the Board held, inherently
chill employees in their protected right to
seek representation through an employee
organization of their own choosing, influence
the employees’ choice of bargaining agent,
and distort any collective negotiations result-
ing from the certification of a bargaining
agent. To give any employer the legal right to
make changes in the employment conditions
of its employees during the pendency of a rep-
resentation question, and prior to the certifi-
cation of a bargaining agent, would afford
that employer an unfair advantage in any
negotiations subsequently required.

In Town of Clarence, 30 PERB 93011, the
Board held that the Town violated the Act
when it unilaterally changed two, fifteen-
minute coffee breaks, one in the morning and
one in the afternoon, into one, thirty-minute
coffee break in the morning.

Jean Doerr

Unit Clarification/Unit Placement Petitions

In Schenectady City School District, 29 PERB
93027, the Board found that a Development
Officer, responsible for the District’s grant
program, should be excluded from the middle
management bargaining unit as a confidential
employee. The finding was based on the
Superintendent's sharing with the Develop-
ment Officer of “nonfinal staffing issues™; i.e.,
“contemplated or potential staffing and per-
sonnel decisions and changes.” The Board
stressed that “[i]f the information given to the
Development Officer was merely of personnel
decisions already made and which were cer-
tain to go into effect, then the Development
Officer’s simple receipt of that information
before others who might be interested in it
might not warrant exclusion from [the] unit.”

Total Cases Received

Fiscal Year 1989-1996

In the same case, the Board placed the
“Clerk of the Works" in the middle manage-
ment unit because he shared a sufficient com-
munity of interest with other members of the
unit “arising out of similar program responsi-
bilities, shared supervision by management
personnel, a not dissimilar salary relationship,
and common methods and conditions of job
performance”,

In Town of New Hartford, 29 PERB 93076,
despite the Town's claim that its agents had
not been authorized to consent to the place-
ment, the Board did not permit the Town to
contest the placement of two white collar
workers in a blue-collar unit where the Town
had not objected to that placement during
proceedings before the Director.

Sandra M. Nathan
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Office of Conciliation

nificant upturn in new impasse intake

and total assignments processed, after
the record lows experienced the prior fiscal
year. The 476 new impasses received, affect-
ing 378 different public employers, represent-
ed an increase of 10.7% over 1995.96 filings.
Table 1 displays the impasse breakdown, by
employer type. Total staff and panel media-
tion, fact-finding and conciliation assign-
ments numbered 635 - an increase of some
22.4%. The huge increase reflected in the lat-
ter figure is largely attributable to the fact
that, in 1995-96, PERB was constrained to
significantly limit panel assignments due to
reductions in its funding level for temporary
services. The impact of the reduction was
most severely felt in the area of fact-finding.

F iscal year 1996-97 was marked by a sig-

Fortunately, a partial restoration of funding
this past fiscal year enabled the Office to pro-
cess a large backlog of fact-finding requests
and a sizable number of new ones. Conse-
quently, some 121 such requests were handled
in 1996-97, compared to just 54 in the previ-
ous year.

Statistical Trends

The fiscal year was marked by the continua-
tion of a number of trends we have witnessed
throughout this decade, and have commented
on in prior Annual Reports:

First, 1996-97 may augur the beginning of a
new three-year impasse “cycle”. In 1989-90, a
then record low 468 new impasses were filed,
a total which, over the next three years,
steadily increased until fiscal 1992-93, when

655 were filed. Over the following three
years, the totals steadily declined, until last
year's record low of 430 was reached. Should
this past year’s better than 10% increase sig-
nal the start of a new cycle, we can “look for-
ward” to similar growth both this year and
next.

Second, mediation continues to be an
extremely effective impasse resolution device.
As reflected in Table 2, an astounding 77% of
all cases closed during this past fiscal year
were resolved through mediation assistance.
While this number ~ a record high and over
9% higher than last year - no doubt is some-
what inflated by an increased reliance on
mediation owing to the aforementioned
restricted access to fact-finding in 1995-96
and on through budget passage this past fiscal

Impasses by Employer Type

Villages
(50)
11%

Fiscal Year 1996

Schools
(241)
51%

Towns
(65)
13%

TABLE 1

Counties
(32)
7%

Cities
(54)
11%
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Impasses Closed by Settlement Type
Fiscal Year 1996

Mediation

(313)
7%

(34) Arbitration Conciliation Fact
7% (200  (11) Finding
5% 3% (33)
8%
TABLE 2
CLOSED BY
Cases Closed/ Mediation % ¥ Fact-Finding % ¥ Arbitration % ¥ Conciliation % Other ¥
Administrators (school) 16 87.5% 6.3% 0% 6.3%
Blue Collar 52 84.6 1.1 1.9 5.8
Fire 15 40 20 0 40
General ¥ 86 87.2 10.5 0 23
Police 61 52.5 279 0 19.7
Teachers 90 75.6 122 10 2.2
White Collar 45 933 4.4 0 2.2
Others ¥ 43 16.7 14 23 7
Total 408
¥ Al FY cases closed with third party assistance T 'ABLE 3

¥ All cases closed without need for issuance of fact-finding report or interest arbitration award
¥ Cases closed through acceptance or modification of a fact-finding report
¥ Cases in which award was issued

¥ Includes legislative impositions, voluntary arbitration, abolition or disappearance of bargaining relationship (e.g., mergers), and others
¥ Wall-to-wall, or predominant non-professional, non-uniformed service unit

¥ All other types of bargaining units
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year, the continuing value of mediation is
indisputable. Table 3 depicts the manner by
which cases were closed, broken down
according to major occupational unit types.
Third, negotiations continue to be difficult
and time-consuming, particularly if matters
proceed beyond the mediation stage. Of the
408 impasses resolved this year, over sixty
percent involved contracts that had expired
one year or more before settlement was
reached. Better than 30% involved contracts
which expired during calendar year 1994 or
earlier, and of these, approximately 65% had
moved beyond mediation to fact-finding or
interest arbitration. An examination of cur-
rently open cases indicates that seven involve
contracts that expired in 1992, eleven have
1993 expiration dates, thirty expired in
1994, and 108 expired in 1995. Overall, bet-
ter than 40% of the open cases involve con-
tracts that expired in calendar 1995 or earlier.
Contributing mightily to the lengthy time-
line is the fact that parties often delay com-

mencement of serious negotiations, and con-
sequently, do not declare impasse with PERB,
until after — and frequently well after — con-
tract expiration. Nearly 77% of the impasses
received by PERB are filed after an agree-
ment has expired. As Table 4 reveals, better
than half are filed more than three months
after such expiration, although this percent-
age declined for the first time in many years.
Fourth, the number of impasses filed in-
volving teacher unit negotiations continued
a pattern of steady, and fairly dramatic
decline. While not approaching the precipi-
tous 32% drop recorded in the 1995-96 fiscal
year, the 85 teacher unit impasses filed this
past year represents a 9.6% reduction, and is
the lowest number ever filed. The decline is
likely attributable to a variety of factors: par-
ties becoming more sophisticated and prag-
matic about bargaining in a difficult political
and economic environment, resulting in more
voluntary settlements; longer term agree-
ments; greater reliance upon Triborough pro-

tections and less emphasis on “moving the
process”. By contrast, impasses filed involv-
ing school noninstructional units increased
by nearly seven percent.

Finally, staff workloads continued to be
extremely heavy. Staff mediators handled
well over eighty percent of the mediation
caseload during the fiscal year, and a near-
record number of new mediation assign-
ments.

Significant Impasse Activity

In July and August, PERB, for the first time,
designated tripartite interest arbitration pan-
els authorized to hear evidence and render
awards for negotiating units in the Division
of State Police. Appointed, pursuant to the
statutory selection process, as public member
of the panel to hear the impasse involving
2500 State Police troopers, was Martin
Scheinman of Manhasset. Appointed in the
same manner to hear and determine the
impasses involving 650 State Police officers

When Impasses Filed % of Total Impasses
(No. months after contract expiration) FY 1994 FY 1995 FY 1996
3-6 23.0 26.7 19.7
6-9 12.1 13.0 11.6
9-12 8.7 5.8 8.6
12-24 8.3 8.6 9.0
24 - 36 2.4 1.6 1.3
36+ 0.2 0.7 4
54.7 56.5 50.6
TABLE 4
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and 950 investigators was Joel M. Douglas
of Valhalla. Pursuant to the 1995 session
amendments affording interest arbitration to
these State Police units, the panels are em-
powered to render an award only on matters
“directly relating to compensation”. Hearings
in all three cases are presently nearing com-
pletion.

Adam D. Kaufman
Chief Regional Mediator, Buffalo

During the course of the fiscal year, six
negotiating units totalling nearly 6000 court
officers and employees within the State
Unified Court System went to impasse
regarding contracts to succeed those which
expired April 1, 1995. Thus far, five of the
units have proceeded on to fact-finding, and
four of the five cases have been consolidated
before a single fact finder.

In October, a volatile situation involving
reports of a strike threat by 324 teachers in
the Hyde Park School District, prior to the
filing of an impasse declaration, was defused
through prompt PERB intervention, and
mediation assistance by Assistant Director of
Conciliation Paul Curry. The parties subse-
quently adopted and expanded a PERB fact-
finding report. _

In November, mediation services provided

by Chief Regional Mediator Adam Kaufman

led to a new three year contract for the Buf-
falo Board of Education and 3900 member
Buffalo Teachers Federation. The contract
was particularly significant in that it was
reached despite the pendency of the Federa-
tion’s $140 million lawsuit against the Board,
subsequently won by the union, seeking back
pay under the terms of an alleged agreement
covering the period 1990-94.

In January, 23 hours of mediation over con-
secutive days resulted in a memorandum of
understanding between the State of New
York and CWA Local 1188, on behalf of
4000 graduate students employed by the
State University of New York. The session,
led by staff mediator Kevin Flanigan, pro-
duced an agreement expiring July 1, 1999,
which, aside from setting employment terms,
resolves various grievances and improper
practice charges, and commits to participa-
tion in a labor-management seminar aimed
at improving relationships at all levels.

In February, a conciliation effort led by
Assistant Director Paul Curry brought an end
to one of the longest outstanding impasses in
the State. The Voorheesville SD and its
teachers had been without a new agreement
since July 1, 1993, but reached a seven year
pact running through the 1999-2000 school
year. Teacher impasses of three or
more years' duration were also
brought to a close, with the assis-
tance of Chief Regional Mediator
Adam Kaufman, in the Byron-
Bergen, Greece, and Niagara
Wheatfield school districts.

Team conciliation efforts were ini-
tiated during the fiscal year in order
to address seriously protracted
impasses or those presenting novel
issues. Two member teams made up
of a staff and a panel mediator were
dispatched, on joint request of the
parties, to a number of jurisdictions,
including the Western Suffolk
BOCES, where Chief Regional
Mediator Phil Maier and panel
mediator Theodore Lang helped set-
tle a 2% year old noninstructional
impasse. A team arrangement was
also utilized in a successful “win-

win” bargaining experiment involving the
Onondaga Community College and unions
representing both its faculty and administra-
tors. After the parties received a two day
joint training workshop run by Cornell
University, the actual negotiations — sixteen
sessions in all — were facilitated from
November, 1995 through August, 1996 by
staff mediator Kevin Flanigan and panel
mediator Ron Kowalski. The extensive facil-
itation, limitation of issues, and a bargaining
structure in which a full joint committee
resolved central issues and subcommittees
recommended on operational issues, were
keys to settlement — the first agreement
reached by these parties prior to contract
expiration in many years.

Throughout the year, mediation and concil-
iation efforts produced settlements in many
large teacher units. Aside from Buffalo, and
the 970 teacher unit in the Greece SD, both
mentioned above, settlements were reached
in the 655 member unit in the Elmira SD,
the 591 in Great Neck, the 563 in Ithaca,
the 550 in East Meadow, the 534 in Freeport,
the 400 in Westbury and a host of others.
Mediated settlements were also reached in a
variety of large County units, including the

4500 member Erie County white collar unit,

Phil Maier
Chief Regional Mediator, Brooklyn
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the 950 member Niagara County white col-
lar unit, a general unit of 700 employees in
Steuben County, and a 350 member general
unit in Greene County. Other large unit set-
tlements reached through mediation includ-
ed the 1300 member noninstructional unit
in Nassau BOCES, the 533 member blue
collar unit in the Town of Islip, the 500
member blue collar unit of the Buffalo Muni-
cipal Housing Authority, the 450 member
general unit in the City of White Plains, the

425 member unit of the Capital District Off-
Track Betting Corp., and the 417 member
noninstructional unit in the White Plains
SD. While, as Table 3 reflects, uniformed
service units continued to be the most diffi-
cult to resolve for mediators, successful
efforts were undertaken in a significant num-
ber. These include sizable police units in the
cities of Binghamton, Kingston, Lockport,
Glen Cove, Peekskill and Cohoes, along
with those in the towns of Amherst, Orange-

Richard A. Curreri

Director

Paul B. Curry
Assistant Director

town and New Castle, and fire fighter units
in the cities of Jamestown and Ogdensburg,

Contract Analysis Program

During fiscal 1996-97, PERB’s effort to
gather and analyze information contained in
public sector labor agreements grew into a
major research project. This project is the
only known comprehensive examination of
collective bargaining agreements affecting all
public employers and employee organizations
covered under the Taylor Law. The question-
naire developed by PERB solicits data con-
cerning contract duration, hours of work,
retirement plans, health insurance costs and
premium payment contributions, annual
wage adjustments during the life of the
agreement, and annual or hourly salaries for
eleven selected job titles. With an adequate
response to the survey, an extensive database
will be available for future analysis.

Contract Analysis Program forms were
mailed to 749 school district and BOCES
representatives, covering 2562 bargaining
units. Combined with mailings to local
municipal governments, total mailings cov-
ered 1487 different public employers and
4047 contracts. A second mailing was sent to
employers that failed to respond, and tele-
phone contact was made where the responses
raised questions. By the end of the fiscal year,
51% of the employers responded, providing
information for nearly 1500 collective agree-
ments.

Efforts will now focus on analysis, with ini-
tial reporting concentrated on statewide gen-
eral practices reflected in contracts covering
calendar years 1995 and 1996. Over time,
with the accumulation of more information,
other levels of analysis should become possi-
ble. Designs are being drafted to report on
topics by employer type within geographic
areas, e.g., school districts in certain con-
tiguous counties.

PERB will mail survey questionnaires annu-
ally to public employers that have expired
contracts or for whom the agency has no
information in this database. PERB only uses
those surveys which have been completed in
association with the appropriate employee

17 =——



45

40

35

30

25

20

15

10

Office of Conciliation

(continued from previous page)

organization, or which have been forwarded
to the employee organization, thus giving it
the opportunity to contest the data forward-
ed. We appreciate the efforts of all those who
have cooperated with us in this venture.

Arbitration

While grievance arbitration intake declined
a bit during the fiscal year, the Office still
processed 587 demands under its Voluntary

Grievance Arbitration Rules of Procedure.
In addition, another 221 filings were pro-
cessed under the arbitration procedure estab-
lished by the Governor's Office of Employee
Relations and Council 82, AFSCME. The
total of 808 demands is about nine percent
under the record level set in fiscal 1995-96.
As mentioned, police and fire disputes con-
tinued to be the most difficult to mediate. As
a result, some 46 petitions to refer impasses

to public interest arbitration panels were
received during the fiscal year, an increase of
approximately seven percent over the prior
year. As Table 5 indicates, PERB designated
40 new public arbitration panels, a 25%
increase over 1995-96 designations, and one
of the highest totals in recent years.

Interest Arbitration Panel Designations

Fiscal Year 1989-1996

89 -90

90 - 91

91 -92

92 -93 93 - 94

TABLE 5

94-95

95 - 96 96 - 97
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