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' BACKGROUND
| Puisuant to the provisions contained in Section 209.4 of the Cii/il Service Law,
the undersigned Panel was designated by the Chairperson of the New York State Public
Employment Relatlons Board (“PERB”) to make a just and reasonable determination of a‘
dispute between the Buffalo Police Benevolent Assoeiation Inc. (PBA) and the City of
| Buffalo, New York (City).

The City covers nearly 42 ‘square miles in the iJvestern part of the State of New
 York (State). It is located on the eastern shore of Lake Erie. It has approximately 261,000
' »residents,' making it the second largest city in the State. The City provides a full range of
services to its residents ranging from police and ﬂre'protection 10 sanitation, highway ‘and ; '

recreation. |
- The PBA represents all sworn police ofﬁcers, detectives; detective seigeants,
police lieutenants, pOlice captains and po‘lice inspectors. It currently lias approximately

A

© 750 unit members.v

The City’s officers are generally di{fided into two diyisions; namely, the patrol
division and the detective division. The Depar'tment also has administrative and
specialized units.

(llie City’s officers are frequentlycalled upon to handle violent crimes. The City /
has mOre Violent= crime than the cities of Rochester and Syracuse and municipalities in the
Buffalo suburbs. While Buffalo 52010 statistics show ithad 1 357 Violent crimes per
lOO 000 re51dents Rochester had 1,094 per 100,000 re51dents and Syracuse had 947 per
100,000 residents. The suburban Buffalo pohce department with the closest statistics to

Buffalo had a high of 232-violent crimes per 100,000 residents.



The City has struég_led economically since the 1980s. As recently as the 1980s,
the City and its enviro.ns was a hub of manufacturing. indeed, 27% of the erea workforce
was employed inv manufacturing in .the 1980s. This number has shrunk to 5.6% at the
present time. This has beenvsor.newhat‘ offset by job growth.in federal, state and local
g,;o;/emment, as well as higher education, retail, banké aﬁd healthca_re.

The fiscal affairs of the City arguably hit a low point in 2003. In July 2003, the
Sfate determined that the Ckity was in such severe financial crisis that it could not be
. resolved without State intervention. The Buffalo Fiscal Stability Authority (BFSA) was -
established to monitor the City’s ﬁnaﬂcial plans and ensure that the City Wae adhering to
fiscal requlrements set forth i in the BFSA Act

The BFSA began na control perlod This meant it had the maximum authority to
| 'take actions to protect the City’s financial 1ntegr‘1ty7 In 2003, the BSFA enacted serious
austerity measures, .including eliminétihg i)OSiﬁOllS,‘ imposing a hiriﬁg freeze and ciosing
B fire statione. | | |

By 2004, the BFSA"determinecAl that it ﬁeeded to teke more éievere measures. Iit
imﬁosed a w;ée ﬁeeZe on all em;\aloyee organizatione for fiscal year 2004-2005. The
- wage freeze continu‘ed in 2005-2006 and 2006—2007. All salary incfeases, inclﬁding step
increments, were frozen durmo the period of 2004 to 2007.
| “The PBA’s last CBA with the City governed the perlod from July 1 2002 through
June 30, 2007. In the CBA, PBA members were provided with a $5,-000 annual i increase
effective July 1,2002, followed by raises of 3.4% effective July 1, 2003, July 1, 2004, .
July 1, 2005 and July 1, 2006. Although PBA members recei.ved the agreed-upon sa_llall’yﬂ.

increases in 2002 and 2003, the BFSA had the authority to take actions that soperseded



any CBAs. Hénce, the wage freezes imposed by the BFSA meant tnat PBA members did
not receive the 3.4% wage increase on July 1,2004, July 1, 2005 and July 1, 2006.

In 2007, the City presented a four-year ﬁnancral plan to the BFSA. It
demonstrated thatthe City’s severe ﬁnancial crisis had sufficiently abated to permit a
lifting of the wage freeze. The City’s plan to the BFSA included requesting a lifting of
the wage freezes that were imposed on bargaining units from 2004 through June 30,

2007.

Pursuant to this plan, the BFSA lifted the wage freeze. Effective July 1, 2007,
'PBA members received the 3.4% salary increase' they were supposed to reoeive ori July 1,
© 2004. Effective July 1,2007, step increases and other increases due under the CBA that

were Suspended the preceding three years were allowed to recommence prospectively.

Moreover pursuant to this plan the 3.4% salary increase PBA members were due to

 receive on July 1, 2005 was paid to PBA members effective July 1, 2008 and the 3.4%

. salary increase unit members were due to receive on July 1, 2006 was pard to PBA
rnembers effective July 1, 2009. This manner of hfting the wage freeze was 11t1gated and
uitimateiy deemed proper By the New Yorlr State Court of Appeals in 2011. |
. On or Zabout May 1, 2007, the parties began negotiations for a successor contract
" to the one that. expired on J une 36, 2007. However, since the BFSA was in what is
considered a “control period” vtfhere it has niaxirnunt authority to make major economic
decisions due to the economic distress of the City, the parties engaged in limited |
negotiations. At a certain pornt in time, the parties began to actively negotrate but the
negotratrons were unsuccessful. Thereafter, acting pursuant to the rules of procedure of -

PERB, a PERB-appointed mediator met With the parties. Mediatlon was unsuccessful. On



or about January 30,2009, the PBA filed a Petition for Interest Arbitration. On February
17 ,' 2009, the City responded to the petition and filed a cross petition for arbitration.

On May 4,2012, the Public Arbitration Panel was designated by PERB, pursuant
to Section 209.4 of the New York State Civil Service LaW, for the purpose of making a
just and reasonable determination of this dispute. On July 1, 2012, the BFSA determined
that'the City’s financial .outlook had impfove_:d to the point where 1t voted to move from
control period status to advisory stafus. -Sil\nply stated, this provided the City with greater
‘d‘iscrefci‘on and authority to act on issues _i.ntvo'lviﬁg.its‘ fiscal affairs. However, under the |
statute creating the BFSA, the BFSA has th-e authority to reimpose the control\peyiod if it
determjnes that the City ismback in the throes of a fiscal crisis at any tim;: through 2037.

Hearings were conducted bef/ore'the Panel in Buffalo, New Yoﬂ{, on September
18 and. 19,2012, October 25 and 26, 2012 and NoVembef 9,2012. At éll he.érings,’ both |
' "p‘arties; were represénted by cduﬁsel. A transcribed record was taken at all hearings. Both
parties submitted humerous and exteénsive exhibits and documentation, including written
closing argurnents‘. Both parties preéented extensive arguments on their regpective R
posifiéns. |

On March 12, 2013, PERB officially appointed Kevin M. Kennédy to serve as thé'

' PBA Panel Member instead of James W. P‘ahus, the PBA’s original Panel Member in this

‘proceeding.! S . .
Thereafter, the Panel fully reviewed all data, evidence, arguments and issues

submitted by the parties. Despite significant discussion and deliberations at multiple

' Mr. Kennedy attended all arbitration hearings as a member of the PBA’s executive committee. He advised
that he had a complete record and was prepared to proceed with a scheduled executive session without ,
further delay. Neither Mr. Kennedy nor the PBA requested an adjournment or continuance in order to allow
Mr. Kennedy more time to prepare. '



Executive Sessions, the Panel was unable to reach consensus on an Award. As a result,

this Award represents the determination of the Panel Chair, who was joined by the City

Panel Member on an item-by-item basis.

The positions taken by both parties are quite adequately speciﬁed in the Petition

- and the Response, numerous hearing exhibits, and post-hearing written submissions, all

of which are incorporated by reference into this Award. Such positions will merely be

summarized for the purpeses of this Opinion and Award. Accordingly, set out herein is

the Panel’s Award as to what constitutes a just and reasonable determination of the -

parties’ Award setting forth the terms and conditions for the period July 1, 2007 through

June 30, 2009.,

" In arriving at such determination, the Panel has specifically reviewed and

considered all of the following critéria, as detailed in Section 209.4 of the Civil Service

Law:

b)

d)

comparison of the wages, hours and conditions of employment of
the employees involved in the arbitration proceeding with the
wages, hours and conditions of employment of other employees
performing similar services or requiring similar skills under similar
working conditions and with other employees generally in public
and private employment in comparable communities;

the interests and welfare of the public and the financial ability of
the public employer to pay;

comparison of peculiarities in regard to other trades or professions,
including specifically, 1) hazards of employment 2) physical
qualifications; 3) educational qualifications; 4) mental
qualifications; 5) job training and skills;

the terms of the collective agreements negotiated between the
parties in the past providing for compensation and fringe benefits,
including, but not limited to, the provisions for salary, insurance
and retirement benefits, medical and hospitalization benefits, paid
time off and job security.



COMPARABILITY

Section 209.4 of the Civil Service Law requires that in order to properly
determine_Wages and other terms and conditions of employment, the Panel must engage
ina comparative analysis of terms and conditions with “other employees performing |
similar services or requiring similar skills ~undet similar working conditions and with
other employees genetally. in public and ptivate employment in comparable
communities.”

PBA Position

The PBA stresses.that the comparability is the criterion establishing the market to
be used to assess how existing terms and cond1t1ons of employment compare to similar
employees within the relevant market. In other Words itisa search for the market within
- which a companson of prevailing ‘wages and beneﬁts is to be made

. The PDA couteuds that its members shou dbeco npared with all of tlne polic
agencies in the municipalities surrounding Buffalo. It maintains that the City’s proposal
to compare it only to other City bargaining units a few select upstate cities isa limiting
market that does not compOrt with the comparatbility criteria. To the PBA', .geographical
pfoximity is much more relevant than limiting the group of comparables to a feW select
Jur1sd1ct1ons as asserted by the City. In the PBA“’S view, its proposed group of
comparables is most appropnate because it provides a complete plcture of the full extent
of the market. o » |

The PBA maintains that the City’s proposed group of comp’arelbles is far too .

limiting and does not give the Panel a complete assessment of the prevailing w_éges and



~ urges this Panel to follow the same path and adopt all pohce agencies in the Buffalo area

benefits in the market. The PBA asserts that its list of comparables is appropriate because
it is comprehensive and neither too brg nor too small.

The PBA argues that there is nothing rmique about city governments that requires
or warrants a comparability analysis limited only to other cities, particularly when those
cities are located in different markets with different economic conditions than Buffalo. In
the PBA’s view, comparability requires a search for the releyant market, not a search for
governments of the same type. The PBA maintains that in dozens of cases over the years,
arbitration panels have not restricted their comparability analysis in such a way. The 'PiBA'

\

and the City of Rochester as the group of comparables.

City Position - N A
> .

The City msists that even though itisin a.much healthier fiscal position than it . |
was on July 3, 2003, that its financial challenges are mrque among the other large cities
m the State. While the C1ty concedes that Rochester, Syracuse and Albany share some
srmrlarmes with Buffalo, the City stresses that its umque ﬁnanc1al struggles make it such ,
that there is truly no comparable mumc1pahty in the State. The City notes that unlike the
other large cities in the State, it is the only municipality in more than 25 years to have a
wage freeze 1mposed on 1ts employees |

- The City ohserves that it has been in a'declared fiscal emergency for mne years.
This resulted in the creation with the BFSA which has the statutory authority to directly

oversee the City’s finances. The City maintains that the wealthier suburban municipalities

near Buffalo cannot be considered comparable as none of them has contended with sucha

 truly unique fiscal circumstance. None of those communities were as dependent upon .



state aid to fund their operations. In the City’s view, this is'precisely why the closest
comparables are the other Bargaining units of the City as they all had to' contend with the .
same uniqué and chéllenging fiscal circumstances. |

To the extent that other ’municipalities will be considered by the Panel, thé. City
urges the Panel to cOnsider Rochéster, Buffélo and Albany as the comparal;les. The City
stresses that these communities are most similar in terms of size, geégraphical prpximity,
€conomics ahd demographics. Indeed, while these municipali_ties’ e‘conbmic challenges
are not as severe as Buffglo, they have all had their fair share of eco_nomié struggles.

The City notes that Rochester, Syracuse and Albany all are within the range of
Buffalo in terms of size and population. W'hilé Buffalo has a geographic area of
approximately 40.5 square fniles'and a popﬁlatioh of approximately 260,000, Rochestef -
‘has a geographic area of 35.8 squa.re\miles and a population of 219,773. Syracﬁse is 25.1
séuare miles ‘}vith a population of. 147,306 and Albany is 21.4 square miles with a
population of 97,856. - |

)

o o - Panel Determination on Comparability

'The P'an'el Chair finds that the cities of Rochéster and Syracuse are the most
appropriate group of comparables. A number of facts lead the Panel Chéir to this
conclusion. First and féremoét, they are similar in terrﬁs Qf size, population and
geographical progimity. Rochestér ana Syfaéusé are ;also most comp_érable to Buffalo
bécaﬁse ali three cities ha{/e I;een struggling économically for the past twentj plus years
as manufacfuring and other:tradit.ional industries in upstate New York have ‘e.ither-
contracted or disaﬁpeared.'All thre_e cities have suffered ﬁefce population declines and

have large numbers of poor residents in need of fiscal assistance. All three cities have



‘crime rates that are well above where anyone wants them to be. Although Rochester and

Syracuse are not as reliant on State fqnding as Buffalo, the fact remains théf all three
cities continue to need to look to Albany fof assistance. |

The Panel Chair does not find Albany to be an appropriate comparable to Buffalo.
He so ruled in 2012 in an interest girbitration involving the City of Albany Firefighters
and he sees no' ldgical baéis to deviate from that determiﬁation. As the Panel Chair has
previously noted, Buffalo has nearly three times the po'pulation.as\ Albany and is nearly

- twice the size in teﬁns of geography. They are hundreds of miles apart and 1n a
completely different region of the State. Their economies are completely different and
their housing markets are compl'et_ely different. They do nof share eﬁbugh in common to -
be considered comparable with one aﬁother.

To a much more limited élxtent, the Panel Chair ﬁnds thait’police agenéies in the
vBuff(alo area and other City bargaining units .should be in {he universe} of comparables.
Other pbliCé agenciés in the Buffalo area should be considcrecfto a limited extenf becéuse
they are located m the éxac‘t‘same labor market. Employeeé in all of these agencies |
pmchasé homes in the_Asame market, can competefor jobs Jin the same market and have
similar veconomic circumstances. Other‘City bargaining units should be coﬁsideréd .
becausé the City is in a truly uﬁique 'ec'onomi.c circumsfaﬁce. Thjls, the manner in which

ﬂ it handies its negotiations With c;ther bargaining units has some relevance to this dispute.

Accordingly, pursuant to the statutory criteria, the main universe of comparables

. is Rochester and Syraéuée. Other police agencies near Buffalo and other City bargaining

units are also in the universe of comparables to a much more limited extent.



ABILITY TO PAY

PBA Position
The PBA maintains that Buffalo is in a vastly different and vastly better economic

position than it has been in the past. It is in sound financial condition and has the ability

\
)

to pay for the proposals made by the PBA.

The PBA’s evidence of the City’s ability to pay was based on the testimony and
exhibits presented by Edward Fe_nnel,a government finance consultant who has been
examining ’rhe recordé of the City since 197.9. The PBA asserts tnat the evidence offered - |
through Mr Fennel conclusively establishes that the City has the ability to pay fora
substantial increaselin-salary and beneﬁrs. According to the PBA, Mr. Fennel’s
presentation shonld be accorded great weight because.he is an expert in municipal
finance, he made his recommendations- based‘ on the City’s records and his testimony was
largel}r unrebutted. -

Tne PBA str'esses'that the City’s year-end‘fund balance data 1s emblematic of the
City’s strong recovery The PBA notes that while the City only had $17. 86 million in
- fund balance at the end of 2002, the C1ty S fund balance 1rnproved to $95. 661 million in
2006 and reached a recent high of $142.94 million i in 2010. To the PBA, the City’s robust
fund balance 1ncrease demonstrates how ludicrous the C1ty S posmon is. In other words,
the City’s claim that there is only $5.6 million available to fund wage increases for all
City employees, lncluding PBA members, cannot be given any credence.

The PBA maintains that there ‘are other noteworthy aspects of the‘City’s financial

 data that demonstrate the City’s good ﬁn)ancial health. It cites the following:



» Assets of the City exceeded its liabilities at the close of the ﬁscal year -
ending June 30, 2011 by more than $165 kmilhon.

* The committed,lassigned and unassigned fund balance for the general fund
was more than $92 million as of June 30, 2011, which is 20.1%.of total
general fund expenditures. |

* The BFSA spemal revenue fund holds more than $17 million of state aid

| that will be turned over -to the City in the future. | |

. | The City’s bond indebtedness has decreased in_each of the last ten ﬁscal |
years from more than $465,885,000 to $313,957,579.

* The City has set aside mote than $70 million to pasf for anticiﬁated
setttements with collective bargaining units from past years that will not
_affect the City’s current\revenues or fund balahce. ' |

~The PBA notes that set forth in the Official Bond Statement regardihg the

“issuance of general improvement serial. bonds are matter of fact statements highlighting B
| the City’s outstanding recoVery.\Amorfg other things it is noted that “as a consequence of
the substantial improvement in the City’s ﬁnan01a1 operatlons the city has expenenced a
31zable 1ncrease in its cash and liquidity pos1t1on ” (PBA Exhibit 2) The PBA stresses
that the C1ty s ﬁnancml 1mprovement is even more noteworthy because 1t has occurred
~ while the City is in the m1dst of a tax reduction plan that has reduced taxes by nearly 25%
since 2006. | |

The PBA stresses that Mayor Brown accentuated the City’s improving financial

condition after releasmg the C1ty 52012~ 2013 budget Among other things he stated

- This year Buffalo earned its fifth successive bond rating increase, bolstering Wall
Street’s confidence in our City as a result of the s1gmﬂcant and contmued fiscal



1mprovements All three top credit rating agencies graded Buffalo in the “A”
category — the highest credit rating in Buffalo history... With §750,000,000 in
construction now underway in downtown Buffalo, where the rapidly growing .

‘medical campus continues to expand and a newly revitalized waterfront has

become a popular destination, investors from across the country and

internationally are taking a serious lodk at Buffalo...Adding to the interest is the
~ support of Governor Andrew Cuomo and his promise of $1 billion in state aid to
attract new businesses and industry to our City. ‘

In the PBA’s estimation, Mayor Brown’s positive outlook is corroborated by the
fact that in Aprll-2012, the City earned an upgraded credit rating from Moody’s going
from A2 to A1. In reaching this conclusion, the PBA notes that Moody’s was pleased
with the City’s sfrong improvement in its General Fund balance irlcr_eases and its
adherence to its financial plan. To the PBA, this obj ective determination from Moody’s,
coupled Wil,h the fact that the City Comptroller has concedecl that the City has more than
$56 million in urlspent.funds,'Whol_ly demonstrates that they City has the ability to pay for .
the PBA’s economic proposals.
~ City Position

The City insists that the Panel cannot‘ignorelthe fact that BFSA Act was adopted
because the City was in a dire situation. The BSFA proﬁouneed two essential goals,
namely, the preservation of services and the affordability of taxes. It concluded that the -
failure to act consistent with these goals Jeopard1zes the C1ty ] long—term fiscal health.

The C1ty remmds that Panel that its recovery was only made possible due to. the
- State’s extraordmary 1ntervent1on, which included the 1mpos1t1on of a control board that
made difficult austerity decisions, including three years of wage freezes and a hiring

freeze. This; coupled with massive increases in State aid, helped the City begin its

recovery.



' The City maintains that its recovery ie extremely fragile because it still has a large
structural budgetary imbalance. The City insists that its recurring revenues are less than -
its recurring expenses. Since approximately 80% of the City’s recurring expenses are
personnel costs, the City maintains that it has an extremely limited ability to pay for any
wage incieases.

' The City stresses that it relies on State aid and fund balance to balance its budget
every year. In the City’s estimation, any economic increase awarded by the Panel must be
offset by equivalent concessions. Otherwise, the structural 1mbalance between the C1ty
expenses and revenue will only be exacerbated. :

The City streéses that its ability to pay'ié also limited by the fact that there isscme
potential for a real spike in personnel costs. After all, the City"a fire department union‘
employees have not had a contract since 2004. The Citj(‘inaintains that the cost to resolve
those outstanding }tears,' coupled with the six cntstanding years for pclice, as well as th
costs to address seven other bargaining' units could be exorbitant. In the C_ity’s-view, any -
'increases in salary mnst be extremely moderate. Otherwise, the_Cityrrisks being right
back where it was with virtually nc fund balance anda deep structural budget deficit. . |

The City asserts that it finished the 2007-2008 fiscal year with an unreserved,
mdesiénated fund balance of $76.02 million. The City insists that its fund balance only
" reached these levels due to the wage freeze, increased State aid and BFSA bortowing. l
l"he City maintains_ that its limited ability to pay is accentuated by the fact that 'the City
finished fiscal year 2008-2009 with an um'eserved, undesignated fund balance cf $58.93

million.



The City opines that its fund balance has de’cl-ined 1t.>ecause it has ‘been forced to
use substantial amounts of its fund balance in each of the more recent fiscal years to
balance its budget. It used $12.8 million in 2010 and $12.3 million in 2011. In the current
budget, t}lleCity utiliées another $11.5 million in fund balanee. The City insists that this is
demonstrative ef a City with fiscal pressures in.‘a ehallenging economic environment. In |
the City’s view, its continued reliance en one-time revenue sources such as fund balance

and State aid wholly demonstrates that it has a very limited ability to pay for increases in

\

© CcOsts.

The City contends that given its financial circumstances,‘ its ability to ioay for any
-additional wage increases beyond those already prov1ded in 2007 and 2008 is hmlted to
" 1.5%. The City avers that it simply does not have the ability to pay for anythmg beyond
that amount. It clalms that its current budget cannot absorb any increases beyond 1.5%.
The \,1ty "e“mxds the Panel that its largest source of income is State aid. The City
_points out that 1n 2010, it received more than $195 million in State aid. This demonstrafeé
é far greater reliance on State aid tﬂan the cities of Rochester, Syracuse aﬁd Albany.
- Indeed, while Buffalo'received apld;oximately 39% of jts total revenue from State aid in
2010? Syracuse received 27.9% of its revenue from State aid while Roches_ter receiyed
22% of its revenue from Stdte aid. The Cify centends that since State aid is udpredictable
’ and nori—recurring that it onIy has.the ability to pay for a limited rsalary increase. -
The City contends that the PBA’s clairﬁ that the City’s finances are not dire defies

common sense and the data in the record. The City maintains that it simply cannot afford

the millions of dollars of fetfoactivity and future increases demanded by the PBA. |



"The City argues that its ability to grow its revenues are severely restricted. It}
suffered a cut in State aid in 2IOlO while the State was suffering the devastating affects of

the last recession. Althougﬁ the City may have implemented a plan that reduced taxes by

nearly 25%, the City sﬁli utilizes over seventy percent (71.15%) of its available

constitutional tax limit and due to tﬂe State’s two pércént (2%) cap on property tax

: increasgs, the City’s ability to generate additional revenue through taxes is limited.

Moreover, mortgage tax receipts have dropped by 33% from 2007 to 2010. With r;venuge

: growth remaining flat or declining in some areas, the City continues to have no choice

but to depend on State aid to make ends meet. -

While the City reéégnizes that its financial condition has improv‘ed, if implores

the Panel to look at the reality of its budget. It was.in a uniquely trc;ubled condition that |

has taken years“ to pull:out of. It is heavily reliant on State aid. It has a declining

/ 'populaﬁion tﬁat is\ very poor With a median household incomé of $28,490. The City urges

.the Pa’nél to ﬁnd théfc vit has a lirﬁitea ability to pay for any increase and rej ect the PBA’s

contention that it has the ability to pay for the PBA’s economic proposals.

Pénel Determination on the Cits'f’s‘Ab.ilitv to Pév‘

The Panel Chair has carefully considered the sf[atutdry é:ritéria regarding ability to
pay as provided through the po’sitioﬁs of the parties \from the téstimoﬁy, exhibits and posf-
heéring briefs filed, fbrrﬁing the record in this matter. “ | B

The Panel Chair is cognizant that during the term of fhis Award and beyond, the
ﬁriahcial conditions in Bﬁffalo showed signiﬁcant improvement compared to the past.

Due in large part to the receipt of over $175 million in State aid each year, the City



greatly improved its fund balance, reduced its indebtedness and has become a _rnuch
better place for investment.

However, much of thisv positive news is rempered by some stark realities.
Personnel costs are a major piece of the C1ty S budget The City arguably got back on its
feet econonncally because of the austere measures taken by the BFSA control board.
Tlrree years of wage freezes and a long-term hiring freeze, coupled with increases State
aid, allowed the City to impreve its ﬁrraricial correrition. In other yvords, the City became

-
<

more solvent in many ways because it had three consecutive years where its personnel
. : ;
costs were- flat. Subsidized with over $175 million in State aid, the Cityss revenues grew
: w}rﬂe its persennel costs did not (due to tlre Wage and hiring freezes).

‘ When one leoks at' ther Crty’s budge\t-over the past .several years,‘ it becomes -
abundantly clear that it remains challengmg The City’s revenues are heavﬂy rehant orl
‘State aid. In e'ach of the past few years it has freq Leqtly recerved over $1 75 million 1
State aid. Th1s cannot be assumed to be a given each and every year Very troubhng is the
fact that State e1d isa rnuch greater revenue source for the C1ty than property tax.
revenues. The City cannot expect to srgnrﬁcantly grow its revenue through property taxes
as property tax groynfth will be limited for the foreseeable -future for several reaeons. The
City has great irrcentive to keep taxes down so ae to provide incentives for investment -
and give members of ‘its d’windling"population both tax relief arrd an incentive to stay in
Buffalo. These ur;mistakable facts, coupled with the 2% tae( cap law, make it abundantly

) clear'tha’r t}re Crty\'has genuine limitatiorrs on its ability to increase the revenue side of its

budget each year. If there is a limit on the ability of theCity to annually grow its revenue,

there must be limits on the City’s ability to pay.



The positive news is that ﬂle Pan¢1 Chair finds that the record éstablishes that the
City has reserved funds from prior budgie&s to pay for anticipated collective bérgaim'ng
increases. The City clearly can draw on-m_onéy 'that is éet aside to pay for the amount
a§varded in this Award. Thus, while the Panel Cheﬁr rej ecfs the PBA’s contention that the
City has the ability to pay for the proposals made by the PBA, the Panel Chair finds that
the City has the ability to pay for this Award and that the City’s careful planning and
‘on.going ﬁscal ‘management, along wich its improvii;ng economic conditions, will allow it
to maintain a positive position despite the challenging economy and the unique economic '
challenges facing the Ci;[y. Therefore, the Panel Chair finds that the City héé the ability to
pay for this Award and that the wage aﬁd other increases awarded herein constitute a fair

and reasonable Award.

THE INTERESTS AND WELFARE OF THE PUBLIC

PBA Position
| In the PBA’s view, this qfonsideration‘e.:ncompasses the fact that thé City’s
taxpayers benefit from having a professional, well-trained police department. In the -
PBA’s estimation, this can only haiopen when its(_members’ wages and b@neﬁts are
competitive so that the City céln attract and retain quality police officers. The PBA opines
that the Panel must issuie an Award that allows its members to regain some ground on the
comparators who did not suffer three yéar_s of wage freezes, frozen inéreménts and 1os‘t'

retroactivity. The PBA maintains that it is in the public interest for its members to start

making back some ground on salary compared to other police officers in Rpcheéter and



the Buffalo suburbs so as to assure that its police officers will not leave the City for a

compérable position elsewhere.
City Position

The City stresses that the Panel is ébligated to éénsider the fact fhat this Award
will directly affect thé éitizens and taxpayers of the C\ity and the economic future of the
City for years to come. It must also cbnsi_der the fact that citizens in the éity are
struggling to ﬁnd sustainable Well—paying jobs an& have gra\}e concerns about the ébility
of its Clty govemment to remain on sound financial footing. These considerations, along
w1th the fact that the economic forecast is not bright, mandate that the Panel exercise its

power with great care and -cautlon while fashioning its Award.

Panel Determil'létion'on Interests and Welfare of the Public and Financial Ability of .

the Citv to Pay

The Panel‘hés ca*efull y considered the statutory criteria regardlng the interests
and the welfare of the public and financial ability of the City to pay,' as provided through
the positions of the parties from the testimony, exhibits and post-hearing briefs forming
the record in this matter. In looking ét this s;peciﬁc issue, the Paﬁel éhair finds that the |
PBA’s argument that the public benefits by havigg a competiti{fely compensated staff of
police officers must be given credence. It influences thé Pariél Chair’s determination. on
the issues of the overall wage adjustment and lbngevity. The Panel Chair’s Award in the
area of salary‘and longevity is pfemised on the recognit.ion that it is prudent for the City
and beneficial to the public for its police officers to be cdmpetitively compensated. W‘hile
the Panel Chair is aware that this Award will not allow PBA members to bé equally

compensated with all of the combarables, the salary and longevity increases awarded



especially hazardous nature of police work and the unique training, skills, pressures and

herein provide PBA members with the ability to remain competitive in the context of
very challenging economic circumstances. |

- At the same ﬁme, all of fhe other economic proposals advanced by the PBA have
been »rej ected by the Panel Chair because he is concerned aBout the detriméntél éffgct that
any new long-term' financial commitments may have on the City’s bottom line. It is not in
the interest of the public to sig.niﬁcantly augment the economic_ package iarovided to

police officers as this could have a detrimental impact on the City’s budget.

. ‘ _ A .
COMPARISON OF PECULIARITIES OF THE POLICE PROFESSION

| Thé Panel has aiso carefully considered the statutory criteria regarding the
co;npariéon of the i)oliqe profession with other trades or professions, including
specifically: (1) hazards of employﬁent;'(Z) physical qualifications; (3) educatib_qal
qualiﬁcationé; 4) rgenfal qualiﬁcations;’ and {5)- job training and skills. The PBA aésérts -
that the policé profession is so unique that nd other useful ‘cor.nparison can be made with

other trades or professions:

The parties do not dispute the fact that appropriate weight must be given to the

dangérs that pblice officers face each day. The PBA correctly stresses that the City has .
more violent crimes and more propel‘ty crimes per 100,000 residents than ériy of the cities
and municipalities in the universe of comparables®. At the same time, the PBA observes

that Buffalo employs fewer police officers per 100,000 residents than the cities of

‘ _Albany, Syracuse and Rochester. There is no doubt that PBA members hai}e a

% However, as the City points out, tt}ere has been an overall decrease in crime in the City over the past five
(5) years. : '



challenging, difficult and dangerous job. The Panel Chair finds that the peculiarities of

the profession mandate a direct comparison with police officers.

BASE WAGES

'PBA Position
The PBA proposes a fifteen’ percent (15 %) across-the-board salary increase

effectwe July 1, 2007 The PBA also proposed a $5, 000 across the board salary increase
effective July 1, 2007. In doing so, the PBA notes that its proposal was made prior to the
time the BFSA lifted the wage freeze and befere the wage increases that were supposed -
to be pald on July 1, 2004 July 1, 2005 and July 1, 2006 were paid effectwe July 1, 2007,
July 1, 2008 and July 1 2009. In other words, the PBA recognizes that its 1n1t1a1 proposal
may need to be modified downward. -

| N onetheless, the PBA insists that a:dditional and significant salary increases are
" warranted for a number of COmpelling reasons. First and foremost wmle the BFSA
-eventually lifted the wage freeze and pa1d PBA members what they were entitled to
receive, none of the raises due were paid retroactlsfely The PBA observes that the City’s |
failure to retroactively pay its members what bhey deserved collectively cost 1ts/members
teas of millions of dollars. In real dollar teﬁns fer' individual PBA members, the PBA
- presents charts showinéthe Iosse_s for speciﬁc job titles. Aceording to the PBA, a PBA

. S ,

member on Step 3-in the 2003-2004 fiscal year lost more than $29,000. According to the
VPBA, members in positibns of aetective, lieufe11ant and captain lost wages ranging from

$12,500.00 to $15,695.00. According to the PBA, when FICA and pension savings are

added to the equation, i/t shows that the City saved between $25,000.00 and $35_,000.00



for a majority of PBA members. The i’BA contends that the impact to its members as a
, result of the wage freeze can only begin to be rectified with a wage inérease during thé
term of this Award that is well in excess of 5%. |
' The PBA stresses that the wages it has lost over Pthe past several years has -resulted

in its membérs losing signiﬁcant: ground when compared to the uni\./érse of comparable
| polic¢ ofﬁcers . Whefeas Iin 2003, PBA members were paid more than most officers in the
univérse of compérables, as of July. 1, 2007, PBA members lost significant ground. At
that time, they received less pay ovér a 26-year éareer than officers in Orchard Park and
Cheektowaga. Wh_en total compensation is. ‘considered, the PBA argues thét it presents an
even m()re‘dismal picture for PBA mémbérs showing that they earn less than éll of the
\ officers in the sﬁbﬁiban Buffalo police departments. To the PBA, this injustice cannot be
allowed to continue, given the dangerous crime and challenges >that PBA members are
presented with each and ,évery day.

The PBA stresses that it still ’fare‘s' poérly_ W‘hen it 1s comparéd to Rochéstér, the
‘cl’ose)st and most similar city to Buffalo. "fhe PBA asserts that as of Jﬁly 1, 2007, its
iﬁembers eanied‘between $6,000.00 and $7,000.00J per year less than police officers in
Rc:)che'ster with'ﬁ*;/e yeérs, ten yedrs, fifteen yGérs and twenty y_eérs of service. In other
words, a raise éf ,appfoximately 9;1% is réquired and justiﬁed to allow PBA members tq
be corhpetitive with-R'oc}‘lester, the Vmostb relevant comparator. H

The PBA presents a comparison shdwing hc;w it; wages will fare against the - ~
compafables if a 5% wage increase was granted. It contends that it will not do enough to

rectify to disparity in its wages with its comparators.



The PBA stres_seé that the competiveness of its members’ wages becomes even
more dire when one analyzes the wage comparisdns in 2008 and'2009. To the PBA, its
objective wage comparison charts show that a Wage»increaée well in excess of 5% fer the
term of this Award ie mandated because its members will still struggle to remain
competitive even if its proposal was granted by the Panel.

City Position |

| The City no_tes that it initially proposed a Wage increase of 5% effective July 1,
2007 followed by a 0% increase effective July 1, 2008. The Cify contends that its
prdposal is no longer applicabie because it was made prior to the time that the wage
freeze was lifted and the 10.2% In wages was paid fo PBA members. In addition, the City
mamtams that its proposal was premised on recewmg comparable concessions, including
health insurance premium contr1but10ns plan changes and certain product1v1ty measures.
Hence, the City now proposes a wage increase cumulatively totaling 1.5% over the two
yeafs of the Award. | |

The City reminds that Panel that wage increases are recurring expenses that must
be funded each year. The City stresses that until July 1, 20 1‘2, it remained in a State- ‘
~ declared fiscal crisis. In the City’s view, one of fhe main reasons for the crisis Was the

vCity’s structural laudget deﬁeit. While the struélturall budget gap is in a much better place -

~ than it was several }}ears ago,}it still remains. Hence, any:'increase to wages must be

- extremely conservative so as fo not exacerbate this ongoing and challenging issue for the
- City. To do dther.wise, nlay very well res'ult in the BFSA going back to “hard” oversight

status from its current “advisory” status.



The City contends that any consideratiorl of monies lost by PBA members is
outside the scope of this Panel’s authority to address. The City points out that the subj ect
of the wage freeze, back pay and how frozen increases would be implement‘ed after the
lifting of the \V\lage freeze are addressed in the BFSA Act and have been sanctioned by the
New York State Court of Appeals after litigation.

The City ‘contends that it has a gerluine revenue 'p.roblem._All of the evidence
shows that it does not generate enough revenue to meet its ﬁnencial obligations. .The City
~ concedes that it can only pay ite bills due to the State’s generoﬁs'assistance. |

The City‘ asserts that the most recent BFSA repol*t highlights the challenges facing
the.C.ity. Tt notes that the City;s expenses inthe mosl recent year rose approximately
4.4% due to increases in pension and health insufance costs. Tt also warns the City about
its use of fuhd b.alance'to briclge its bu(lget gap because the City is using enon-recurring
revenue such as fund balahce vto fund recllrring expenses. The use of fu.ncl belance,_
ccupled with a one-time spin up in State aid, is the cnly reason the past year’s budget did
| not cause the City undue strain. However,.- the BFSA noted that the enhanced State aid is'

not recurrmg and presents.a further funding challenge for the City in future years. -
The C1ty insists that Ed Fennell the PBA’s financial expert, conceded that the
| C1ty faces a challengmg structural budget problem moving forward In the Clty S
\ estlmatlon, this is prec1sely why any wage increases must be paid for with commensurate
savingé in helalth insurance and other productivity measures.
| | The City notes that its budget director testified that the City built a1.5% salary |

increase into this year’s budget. Thus, any increase above 1.5% without commensurate



concessions will require the City to utilize reserves or implement service cuts in order to
fund the Award. |

The City observes that the PBA’s financial expert disavowed the PBA’s initial |
proposal for a 15% wage increase. He conceded that aﬁYthing close to this amount was-
| ﬁot tenable for the City. Given the City’s budgetary chellenges and the limited ability it
has to rai‘se revenues in the foreseeable futur_e, the City urges the Panel te Award an >
increase no greeter than 1.5% over the two years of the Award. An}"thing mere Wﬂl
expand the City’s structural Budget gap and could represent a real setback to the City’s
recovery. | |

For all of these reasons, the Cify urges the,Partlel to reject tfle PBA’s demand. |

. Panel Determination on Base Wages

The Panel Chair has carefully copsidered the statutory criteria balancing the
* reasonable economic needs of the-C.ity’s police ofﬁcers, with the obligatiohs of the
City in the context of what is fair end reasonable in the context of the City’s challenging
ecenomic conditions. |
B Wages are one of the most importent elements in any labor agreement. Employees
have the utmosf concern about the wages they .Wili be paid, and Wages represeht the
greatest expenditure for the City. When base wages incfease, the City’s costs for
employee p?:nsions, overtime, couﬁ time_,.holid‘ay‘ pay, etc., all increase.
The record contains date that supports both parties’ positions. The City faces

genuine economic concerns. It has had to contend with flat revenue streams and an

ecoriomy that is fragile. These are genuine issues that cannot be ignored.



+ The City’s limited ability to grow revenue in the near term raises the greatest

~ concern to the Parlel Chair and is the most comp'elling reas,on for the PBA’s salary
increase to be far less than it has proposed. Several factors lead to this conclusion.
Buffalo’s populatiorr has been declining. This mealls fewer taxpayers and less revenue.

~ The City’s mortgage tax income has been declining for the past se\'/eral years. This means
less revenue. ’fhe City is in the midst of a tax reduction plan that is intended to proyide
tax relief to the City’s residerlts and attract more businessea to the City. While this ia
arguably 1mprov1ng the City’s economic cl1mate the C1ty will not capture revenue
growth from thls in the immediate future and it certamly does not add revenue at the
present time. The 2% tax cap law also restricts the C1ty s ability to grow revenue.

The general state of the economy in Buffalo and the State of New York overall
and the un1que challenges facing the C1ty on the revenue side of the budget leads the -
Panel Chair to conclude that the wage proposal made by the PBA must be s1gn1ﬁoanuy
. moderated The Panel Chair determines that the appropriate salary increase to award ls

% effective June 30, 2008, i.e., on the last day of the first year of this Av:fard The Panel -
Chair also determines that on the last day of the second year of this Award PBA members
. shall reeeiye an additional salary increase 0of 2%. By deferringﬁthese»salary-increases to
| the last day of both years, the _City will save more appror(imately $2 rrlillion dollars in

retroactive money. L ' |
Although all of the police units irl the universe of comparables have gained
ground on Btlffalo’s police officers, the salary increase awarded by this Panel will allow '

PBA members to femain competitively compensated. The data clearly 4supports this |

conclusion. PBA members also enjoy a competitive package of benefits and time off.



Moreover, PBA members still have sbever-al additional retroactive years to negotiate. The
amounts awarded for these two Years move PBA members in the right direction.

This is an economic step forward for l’BA membersr While it is far less than the
PBA demanded, the more modest approacll is a necessity so that tho City can continue to
keep its ooonomic house irl .order and continue to work toward a brighter future with a
more booming economy. Of signiﬁoant note to the Panel Chair is the l”act that while the
policé officers in comparabl_e jurisdictions received greater increases in 2007 and 2008
han the amount awarded herein, all of the police officers in the universe of comparables
work in jurisdictions that are significantly less reliant. on State aid than 'tho City; of
Buffalo. ' |

In the Panel Chair’s view, the City is in tlle midst of making changes geared
toward s1gn1ﬁcantly 1mprov1ng its economic prospects in the future However, 1t 1s not
out of the woods The City has structural Dudgetary issues that have required it to use
more than $10 million in fund balance 1n each of the past three years. Since the City has
real challenges on the revenue side of i 1ts budget the personnel 51de of i 1ts budcet can only
grow in a modest and conservative way SO that the City can rrranage its resources
carefully antl limit the irrlpact oflthjs Award on its taxpayers by maintainlng services ancl‘
limiting tax increases.

The Panel ,Chair is cognizant of the fact that the City has set aside approximately i

$70 million in funds to pay for retroactive settlements of collective laargaining disputes.

.. While the PBA insists that this justifies a wage increase beyond what is being awarded,

the Panel Chair disagrees. He notes that the retroactive costs of this Award are nearly $10-

million. The PBA has four additional years of retroactive years to negotiate over. This



will put a further dent in the $70 million of funds. In addition, the City has net had an .
agree_ment with its firefighters since 2004. The retroactive costs to resolve outstanding
centracts with the ﬁreﬁghters will undoubtedly take a large bite out of the $70 million
because it will eover a large nﬁmber of years. Hence, the Panel Chair determines that this
Award is the most apprepriate way to hendle salary increases for the PBA unit at this
~ time. |
At the same time, the money that is set aside for eeﬁlements' convinces the Panel
Chair that it is appropriate to render an Award that Iis beyond the amount proposed by the
* City. This is important beceuse the wage increases awarded by the Panel will allow Cify
officers to retain their relative standing vis-a-vis the universe of corhparaeles. Tile Panel
Chair finds it to be important for City officers to maintain thei; standing relative to other
ofﬁcers in the universe of comparables to the best extent poseible. ff the Panel awarded
the salary increase proposed by the City of 1.5% overall, which is well below the a{/erage
amount blleceived by officers in the universe'of comparables, tl}e Panel could jeopardize
the relative standing of the City’s p\Qlice ofﬁcers. | |
In reaching the conclusion that salary schedules shell be increased by 1%
‘ effective June 30, 2008 and 2% effecfive June 30, 200-9, the Panel Chaif finds that the ‘ ’
City has the abiljty te‘ pay for aAfair incr_eaée in wages errall. |
‘Accordingly, and after cereful consideration of the statutory criteria, tes‘gimony,
exhibits, documentation, and post-hearing briefs filed, forming the recerd in this matter,
the Panei makes the folloWing: :

- AWARD ON BASE WAGES

ARTICLE 4- BASE WAGE



Effective June 30, 2008, the current wage scales shall be increased by 1%.
Effective June 30, 2009, the June 30, 2008 wage scales shall be increased 1b’y an

additional 2%.
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Concur Dissent Concur : Dissent

‘Kevin M. Kennedy _ Sean P. Beiter, Esq.
LONGEVITY

PBA Position

The PBA proposes to adjust the yearé of service steps when longevity would be

. gfante_d and to increase the current amount of -igngvevity being provided to dfﬁcers. |
Cunéntly? each PBA mc?mber receives a longevity payment of $125.00 for each
completed year of service up to a mziximum of 25 years. Thus, a PBA member with ten
 years of service currently would receive $1,250.00 for that yéar and a PBA member with
20 years of service would receive $2,500.00 for that year. ;l’he PBA proposes that the

longevify schedule be changed as follows:

Years Amount
©0-5 : $1,000.00
6-10 ' . $2,000.00
11-15 -$3,000.00

1620 $4,000.00
- Over20 : $5,000.00

The PBA asserts that its currently longevity schedule lags the market substantially
at all of the service levels. It maintains that its officers received fair compensation vis-a--

vis the comparables in 2003 but that its rank has greatly worsened over time to the point

\



where its overall compensation for employees with 20 years of service ranks last among
the local, relevant police jurisdictions. To the PBA, the disparity in overall earnings must
be addressed with signiﬁcant increases to longevity as part of an overall package. The
PBA notes that officers in Amherst enjoy a payment of $3,850.00 for longev1ty at the 25"
year wh1le PBA members receive $3,125.00 per year at the 25" year. In the PBA’s view,
When the danger of the job its rnembers perform 1s_comparedto ofﬁcers in Amherst it
becomes abundantly clear that significant increases toward longevity are warranted.
To the PBA, the evidence demonstratesthat longevity payments and o{/erall
compensation to senior officers is well below market rates.
City Position | | N
The City insists that the PBA has failed to present any support for this demartd. It
asserts that its police ofﬁeers receive competitive longevity pay‘ments and tnat there is ne
compelling reason to further increase these payments. It points out that in virtually all of
the mumc1paht1es cited by the PBA Buffalo ofﬁcers receive greater 10ngev1ty payments
than officers in wealthler suburban Buffalo police departments
Inthe City’s View,‘ increases to longevity are unwarranted in these difficult
economic times. The City stresses that while its finances are in a Better place than they
were in 2003  the fact remains that any wage increases 'besrond 1.5% will have to be paidk
out of this year’s C1ty budget In other words, if the Panel Awards a base wage |
adjustment of 1. 5% in total over the course of two years, any longev1ty payments would
be beyond the abﬂity of the City to finance without potential service cuts or other

economic concessions. Since longevity payments add up over time, the City stresses that

the Panel should not'increase the City’s liability on this atrea’dy expensive payment.



Panel Determination on Longevity

'The Panel Chair finds clear supporf in the record for an increase to longevity.
Police officers in Buffalo are paid the same or Jess than many of their counterparts in
suburban areas when base wages and IOngeVity paymenfs are factored in. Over the past
several years, PBA members clearly have lost grounci in terms of their overall
: compenSatIon. Within the context of what is affordable, a modest increva_se is warranted.so
PBA members can maintain their relativestanding.

Accordingly, and after careful eonsideration of ‘the statutory criteria, testimony,
exhibits, doeumentation, and post-ﬁearing briefs ﬁle‘d\, forming the record in this matter,

the Panel makes the following:

AWARD ON LONGEVITY

| Longevity shall be modified effective-June 30, 2009, so that thereafter, each
permanent employee who has completed one (1) year of service shall receive annumly, in.
addition to their salary, one hundred fifty-five ($155) longevity payment for each

completed year of service, to a maximum of twenty- ﬁve years. L
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Concur ‘ Dissent Concur - Dissent
Kevin M. Kennedy ’ . Sean P. Beiter, Esq. '

HEALTH INSURANCE - ELIMINATION OF CdSMETIC RIDER
City Position
In-addition to proposing that employees share in the cost of their_ health insurance,
the City has also proposed the elimination of the cosmetic suréery rider. It insists that this
rider is highly expensiye and far toe great a.luxury for the City to be providing while it

tries to avoid severe financial distress. It asserts that this rider is for elective cosmetic



surgery. .Hence, this is not a proposal to eliminate cosmetic surger\); deemed medically
necessary. Rather, it is a benefit that is purely for elective procedures.

: The City stresses that this rider alone has cost the City betizveen $1 million and |
$1.5 million in claims in recent years. In actual prerrﬁum costs, the City contends that-
eliminating this rider will save the City approximately $335,000 per yeaf, more than 5%
in terms of overall salary. |

The City érgues that this elective rider does not truly benefit the entire PBA
mémbership, that the costs_\of thlS beneﬁt are nof juétiﬁed, and that \this'eXpensive benefit
has outlivéd its qsefulness. In the City;s estimation, numerous int'erest aybitfétion panels

- have recognized thé need for émployees to make concessions on health insurance. To‘the s
City, this c,onéessibn is Wérranted and justified.
PBA Pdgition

The PBA contendé that the mulﬁiolg changes proposedrby the City regarding ' -

ﬁéalth insurance must be rej écted. The PBA streéses ;that the record shdws that the Cify
has had multiple breaches of the CBA regarding health insﬁrance.f Tlge PBA mainfains

that it has prev;cliled in ‘grievance aibitrations o preserve its health insurance benéfits after
the City iﬂappropriately breached its contract. |

The I_’BA maintains that this is neither the'proper or fair time for the-cosmetic

rider to vbe eliminated. The_ PBA ésser_ts that it has retained health insurance experts so
that it could find ways to .se’.cure cost savings while preseryiﬁg benefits. In the PBA’S

view, the City has been less than foﬂhcomiri‘g with information. Thus, While the PBA is

open to discussions about cost saving measures in the future, it insists that the cosmetic

4



rider should not be eliminated because this should occur, if ever, in the context of
comprehensive negetiations.

The PBA stresses that concessions on health insurance shotlld not occur on a
piecemeal basis. The PBA maintains that eliminating the cosmetic rider at this time will . |

~undermine its efforts to effectuate comprehensive change.

Panel Determination on the Elimination of the Cosmetic Rider
The parties have a long and active hiStory disputing the i_ssae of health insurance

premlum centributions, the plans offered by the City, and its overall costs. The City has
oronosed several cost cohtainment measuree in the area of health insurance that are not -
bemg granted as part of this Award. S1gn1ﬁcantly, in cons1derat10n of the award on
wages, this Panel is rejecting the City’s proposal to requ1re contributions toward the cost
_ of health insurance. Further, the Panel denies the City’s proposal to increases in |

deductibles paid by erhployees and for fundamental changes to the health insurance plans

o\ffere.d by the City to PBA membe.rs.i The City projects that these changes Would.save the

City hundreds of thousands of dollars on an annual ba_;;is~ for the PBA unit alone.

The PBA objects to the City’s prdposals in their entitety. It claims that it has won
many ot" its currerlt health insurance benefits through hatd\’f(ought collective bargaining |
\and throdgh grievance arbitration awards. l\/loreover,‘ the PBA expresses grave concerh
“about the City’s' unwillingness to provide it with accurate and detailed data regarding:
health insurance. It clairhs that it has retained a health insﬁ,ranee expert who was hired to/

~ analyze the current data and offer recommendations for changes to the health insurance

__ plans that would be cost effective while preserving benefits for PBA members.



Throughout this interest arbitration process, the parties have spent significant time
discussing the issues raised by bbth parties regarding health insurance. Comprehensive
changes ara not being impbsed by this Panel and are not récommended by the Panel |

Chair primarily because “;his can only occur after the PBA has been provided all' of ;ché
relevant health insurance data from the City so its experts can pfovide it with a
» gpfnpfehensive analysié of the status quo and be able to make recommendations for the
future. In ordér for the barties to hava produative discussions regarding health insurance
cost 'contaiﬁm-ent; the first step is for the City to prqvide the PBA with the'nec(assary data.
Once. tlﬁs occurs, the;PBA has expressed a willingness to grapple with these issues. If the
‘PBA is well informed,'it may. be able to make its own recomr’nendatioﬁs and/or proposals
regardlng health insurance and prov1de a Wln/wm for both partles | |
The other reason why the Panel Chair is not 1mposmg comprehenswe health
insurance changes is because this should occur in the context of a long-term overall
aoreemént In this interest arbitration‘ award, the Paﬁel has authority only for two years
covering the dates July 1, 2007 to June 30, 2009. The Panel Chair is of the opinion that in
" order for comprehenswe changes to be cons1dered by the PBA, the City will need to
* come to the table with some quid pro quo ecoﬁomic improvements in tha area of salary in -
exchange far cost saving and/or containment measures ragarding health insurance. It is
~ the Panel Chair’s sinaere hope that the parties wﬂl take this recommendation to heart and
‘that the C1ty will provide the data requested by the PBA. Thereafter, they should engage
in negot1at1ons fora lonc-term settlement of their ongomg d1spute reoardlng salary

i

improvement in exchange for health insurance concessions.



However,the Panel Chair is of the Opinion that, in exchange for the salary and
longevity increases being granted as part of this Award, the City should be provided with
some cost saving measﬁres as a quid pro quo. The cosmetic rider for the traditional plan
should be ehmmated because it is a Juxury that is expensive for the City and no longer
makes sense. The Panel Chair is not aware of any comparable group of employees other
than City Board of Education employees that enjoy this benefit. Although it is possible
that the cosmetic rider beneﬁt is being provided to some publio employees somewhere
else in the S—tate, there is no. evidence of this in the record in thls case and the Panel Chair
is not aware of any bargaining units in any other jurisdictions that receive such an
- extraordinary beneﬁt When the l)anel Chair considers the laek of comparable employee
umts enjoying this benefit and the Panel Chair- con31ders the interests and welfare of the
pubhc at large and the fact that he is falrly certain that a majority of taxpayers in the C1ty
do not have th1s benefit, 1t becomes quite clear tnat this Denent should be eliminated.
Simply stated, the taxpayers of the Clty and State should not be paying for this “Cad1llac
benefit in these challengmg economic times. If PBA members want cosmetic procedures
that'are completely elective and not necessary to maintain their health they can do what
everyone else does, namely, pay for such proceddr‘es out of their own pocket.

o Atter balancing the statutory criteria, the Panel re'j ects the City’s proposal to have
all employees pay for a share of their health insurance and concludes that the elimination
of the cos’metlc surgery rider is the appropriate quid pro quo for the salary and longevity.

improvements that are being awarded as part of this Award.



Accordingly, and after careful consideration of the statutory criteria, testimony,
exhibits, documentation, and post-hearing briefs filed, forming the record in this matter,

the Panel makes the following:

AWARD ON HEALTH INSURANCE ELIMINATION OF THE COSMETIC

RIDER

Effective June 30, 2009, after providing thirty (30) days prior written notice to the
Union, the City shall have the right to eliminate the cosmetic rider from the
traditional health plan offered to active employees and anyone retiring on or after
the date the City implements the elimination of the cosmetic rider benefit. It is
understood that the City may not retroactively implement the elimination of the -
cosmetic rider benefit. \
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“Concur Dissent .. Concur Dissent
Kevin M. Kennedy - ' Sean P. Beiter, Esq.. -

'SEMI-ANNUAL MANPOWER ADJUSTMENTS

‘ City Position

bThe City currently has the right to review and adjust manpower levels annually.
The Cify formerly had this right twice a year and fthe' City WisheS to .;gain heve the right -
to adjust'manpower ievels more than once a yeer.‘ The City contends that this proposal
will give it greater ﬂexibility in assigning ofﬁcers and control unnecessary and | ‘
substantial overtime costs. By .having the right to adjust manpower levels more than once
per year, the Police Commiési_oner will be able to ev(en\ont manpower across City police
districts so tnat an adequate nuﬁber of officers are assigned to the appropriate silifts in

the appropriate districts.



The City stresses that Police Commissioner Derenda testified that bi-annual

manpower adjustment would permit him to respond to retirements or injuries that occur

after January 15 in any given year. Under the current system, if a single district or shift
has an 1nord1nate number of injuries or retirements after J anuary 15, the City is prohibited
from adJustrno manpower levels until the followmg January 15. ThlS creates difficult
operat1ona1 issues and creates unnecessary overtime.
PBA Position | |

The PBA does not strongly oppose this proposal It recogmzes that the proposal
will provide the Commissioner with greater flexibility. The PBA contends that this

proposal should only be adopted in conjunction with the PBA’s enhanted pay proposals.

. Panel Discussion Regarding Semi-Annual Manpower Adjustment
The Pane] Chair is persuaded that the City’s proposal should be granted. The City

has a valid and compelhng operatlonal need to adjust manpower levels twice a year. The

“current system of allowing manpower adjustments once a year is overly restrictive and

prevents the City from being able to adjust its manpower levels when situations arrse that ,'
are out of the City’s Acontrol such as police officer retirements or injuries. The City’s
proposal is reasonable and snould result in more prndent- police coverage and reddced v
overtime costs.

Accordingly, and after careful consideration of the statntory criteria, testimony,

" exhibits, documentation, and post-hearing briefs filed, forming the record in this matter,

the Panel makes the foIlowing:

AWARD ON SEMI- ANNUAL MANPOWER ADJU STMENTS

Modlfy the manpower adJustment prov151on by changing it to read as follows:



The parties mutually recognize that there may be a need from time to'time to
adjust manpower levels in response to retirements and other personnel changes.
The City shall have the right to review and adjust manpower levels semi-annually
on January 15 and July 15.
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Concur Dissent ‘ Concur Dissent
Kevin M. Kennedy ‘ ~ Sean P. Beiter, Esq.
~ REMAINING ISSUES

The Panel has peviéwed in great detail all of the demands of Both parties, as well
as the extensive and voluminous fecofd in support of those demands. The fact that those
-demarids have not been specifically addressed in this Opinion and Awérd does not mean
that they were not closeiy studied and ponsidered in the contexf of ;;erms and benefits by |
thé Panel mémbers. These propbéals were considered by the Panel’ in light of the statutory
criteria, testimony, exhibits, documentation and post-hearing briefs .ﬁled. However, in the
process of arriving at an Award, the Panel was unable to arrive at an agreement on any of
these other propbsals. In in'ferest arbitration, as in collective bargaining, not all proposals
are resolved, and not all chtentibﬁs are agreed with. The Panel, in reaching what it has
. determinéd to be fair result, has notrmade an_Award,oﬁ all of the demands submitted by

each of the parties.

AWARD ON REMAINING ISSUES - :
Except as set forth in this Award, the City’s demands are hereby réj ected.

Except as set forth in this Award, the PBA’s demands are hereby rejected.

K e
.~Concur " Dissent Concur ~ Dissent
Kevin M. Kennedy '  Sean P. Beiter, Esq.




RETENTION OF JURISDICTION

The Panel Chairman hereby retains jurisdiction of any and all disputes arising out

of the interpretation of this Award.
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Concur Dissent , Concur . Dissent
Kevin M. Kennedy ‘ Sean P. Beiter, Esq.
DURATION OF AWARD

Pursuant to the agreement of the parties and the provisioﬁs of Civil Service Law‘

- Section 209.4(c)(vi) (Tay:lor Law), this Award is for the peﬁdd commencing july i, 2007
through June 30, 2009. The terms of this Award shall be effectiv¢ on such datés as sef
forth herein and payable to any unit member working during sﬁch award térm. Payment
of any retroactive wage and/or longevity adjustment shall be made no later than 60 days

| aﬁer the execution of thls Award.

Accordingly, the Panel, after consideration of the r_ecérd evidence and after due v

consideration of the statutory criteria, executes this instrurnent which is our award.

P Zu/ i3

JAY M. SIEGEL, ESQ. = Date
Public Pafiel Member Chalrman

=P @\3’\\/ 718113
SEAN P. BEITER, ESQ. Date
" Employer Panel Member

, i -
KEVIX M. KENNEDY Date ‘
Employee Organization Panel Member




STATE OF NEW YORK)
'COUNTY OF PUTNAM)  ss.:

‘On this / %y of July 2013 before me personally came and appeared Jay M.
Siegel, Esq., to be known and known to me to be the individual described in the
foregoing Instrument, and he acknowledged the same to me that he executed the same.

% Za

.L Notary Pyblic |

KATHLEEN DUFFETT
: Notary Public, Stats of New York
' N o No. 62DUB128192
STATE OF NEW YORK) Qualified in Putnam County,

COUNTY OF ERIE) ss.: ’ Commission Expires 06/06/20 11.

On this § day of July 2013 before me personally came and appeared Sean P.
Beiter, Esq. to be known and known to me to be the individual described in the foregoing
Instrument, and he acknowledged the same to me that he executed the same.

" Ndtary Publ
é{yswmsl\%lomn
Public, State of New York.

A NOtarQyuahf ed in Erie County @ /5
My Commission Expires March |

STATE OF NEW YORK)
COUNTY OF ERIE) ss. :

On this \Q.\'é\e/t?of July 2013 before me personally came and appeared Kevin M.
Kennedy, Esq. to be known and known.to me to be the individual described in the
foregoing Instrument, and he acknowledged the same to me that he executed the same.

//LUA/(A (7 /W

/ Xotary Publg/

SANDRA J CARLUCCI
Lic. #01CA5020149
Notary Public-State of New York

Qualified in  ERIE COUNTY
My Commission Expifas 11/08/20 l g



STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of the Compulsory Interest

Arbitration

-between-
BUFFALO POLICE BENEVOLENT ggﬁl (fgﬁRING
ASSOCIATION, INC.

-and-

CITY OF BUFFALO, NEW YORK

PERB Case No.: TIA 2008-027; M2008-190

BEFORE: Jay M. Siegel, Esq.
Public Panel Member and Chairman

Kevin M. Kennedy
Employee Organization Panel Member

Sean P. Beiter, Esq.
Public Employer Panel Member

Sean P. Beiter, Esq., Public Employer Panel Member Concurring

After careful consideration of the statutory criteria, testimony, exhibits,
documentation, and the post-hearing briefs filed, forming the record in this matter, the
Public Employer Panel Member concurs in the Award for the reasons set forth by the

Chair in the Opinion and Award.

STATUTORY FACTORS

The Panel has carried out its statutory mandate to make a just and reasonable
determination of the matters in dispute, taking into consideration, along with other
relevant factors, the following criteria specifically set forth in Section 209.4 of the Civil

Service Law:

a) comparison of the wages, hours and conditions of
employment of the employees involved in the arbitration
proceeding with the wages, hours and conditions of
employment of other employees performing similar
services or requiring similar skills under similar working



conditions and with other employees generally in public
and private employment in comparable communities;

b) the interests and welfare of the public and the financial
ability of the Public Employer to pay;

c) comparison of peculiarities in regard to other trades or
professions, including specifically, 1) hazards of
employment; 2) physical qualifications; 3) educational
qualifications; 4) mental qualifications; 5) job training and
skills;

d) the terms of the collective agreements negotiated between
the parties in the past providing for compensation and
fringe benefits, including, but not limited to, the provisions
for salary, insurance and retirement benefits, medical and
hospitalization benefits, paid time off and job security.

In light of the City’s unique financial conditions, it is difficult to conclude that
there is a truly comparable community. The Panel Chair finds that the cities of Rochester
and Syracuse are the most appropriate group of comparables; however, there is no
question that both Rochester and Syracuse have much stronger financial indicators. As
set forth below, Buffalo requires significantly more financial assistance from the State
and is required to dedicate a much higher percentage of its budgetary expenses to
providing public safety services.

2007
Percentage
Total of Total Total Percentage.
. Total State Spent on
Community | Revenue . Revenue Expenses .
Aid 2007 Public
2007 from State 2007 " Safety
Aid
Buffalo $512,896,502 | $178,738,898 34.8% $480,491,149 35.2%

Rochester $469,600,471 | $86,142,760 18.3% $442,732,423 27.4%

Syracuse $302,596,920 | $75,610,139 25.0% $267,114,730 27.9%




2008

Percentage Percentage
_ Total | o g | of Total Total St o8
Community Revenue . Revenue Expenses pent
Aid 2008 Public
2008 from State 2008 Safe
Aid v
Buffalo $492,005,946 | $179,080,631 36.4% $482,722,560 31.9%
Rochester $477,040,974 | 99,308,962 20.8% $488,971,503 31.5%
Syracuse $299,187,352 | $82,453,901 27.6% $280,645,233 27.2%

While geographic size, population, and proximity may be indicators of similarity,
for these purposes, the primary indicators of comparability should relate to the
community’s financial wherewithal.

When the financial position of the municipality is taken into consideration, the
comparison of wages, hours and conditions of employment of police officers presented to
the Panel does not support the increase in wages sought by the Buffalo Police Benevolent
Association, Inc. (“PBA”). There is no formula to be applied to this data as to determine
the salary of unit members; however, it is helpful to consider employee work schedules,
retirement benefits, and health insurance benefits when evaluating the salaries of police
officers in a municipality. In this case, members of the City of Buffalo Police bargaining
unit enjoy the best health insurance benefits of any of the employees included in that
comparison in terms of available benefit plans, employee premium cost sharing
obligations, and retiree benefits. Recognizing that wages are so interrelated to health
insurance benefits, this Panel member finds that as the City unit members hold the top
position with respect to health insurance benefits, one would not expect City unit
members to hold the top position with respect to take home compensation in addition to
having the best health insurance package. Ordinarily, a union would need to forego wage
increases in order to preserve health insurance benefits. Therefore, in light of the health
insurance benefits enjoyed by unit members, this Panel member concludes that the
comparable data does not justify making unit employees the highest paid police officers
in the comparison.

There is no question that consideration of “the interests and welfare of the public
and the financial ability of the public employer to pay” supports the use of restraint by
this Panel in requiring the City to take on additional expenses. While the City has
prudently reserved monies to fund the retroactive cost of potential wage increases for all




of its employee groups that have been without a contract, any wage or longevity increase
will increase City expenses on a recurring basis going forward into the future.

The comparison of peculiarities in regard to other trades or professions indicates
that there are hazards arising from employment as a police officer; however, employment
as a police officer in the City has long been recognized as potentially hazardous. There is
no evidence that this position has become any more dangerous over the period covered by
the Award. While officers began one-officer car patrols in 2003, the parties bargained an
across-the-board increase of $5,000.00 in wages in recognition of this change. As City
police officer wages already take the hazards of the job into consideration, this factor
does not support the significant compensation increases sought by the PBA in this
proceeding.

Consideration of the terms of the collective agreements negotiated between the
parties in the past reveals an outdated “agreement” that demands modification in terms of
managerial and operational issues that will help the Police Department continue to carry
out its mission in the new reality of the financial conditions faced by New York
municipalities. Therefore, this factor argues in support of the City’s operational
proposals.

PANEL AWARD

In the end, careful consideration of the statutory criteria, testimony, exhibits,
documentation, and post-hearing briefs submitted to the Panel supports the path of
moderation taken by the Chair. While the City believes that the Award should go further
to address the financial burden placed on the City by the health insurance benefits of unit
members and to allow the Commissioner greater flexibility in the management, direction,
assignment, and control of City police officers, it acknowledges that the City and the
Chair have arrived at a just and reasonable determination of the matters in dispute.

Ten (10) years ago, the City was in a state of fiscal crisis and the welfare of the
inhabitants of the City was seriously threatened. On July 3, 2003, the State imposed
special legislation and the oversight of a “Control Board,” the Buffalo Fiscal Stability
Authority (“BFSA”). The BFSA wielded a combination of temporary relief tactics,
including deficit borrowing, freezes on hiring, and a wage freeze which provided
immediate relief from rising personnel expenses. The current City administration enacted
a series of managerial reforms, and the City’s fiscal condition improved to the point that,
effective July 1, 2007, the BFSA ended the wage freeze that it had imposed. Over the
past ten (10) years, the City has adopted reforms in order to avoid conditions that
contributed to the 2003 fiscal crisis, such as inadequate reserves, poor cash flow, and
unpredictable expenses. The City and the PBA litigated the effect of the termination of



the wage freeze effective July 1, 2007, and the State Court of Appeals ruled that the City
correctly implemented all increases that had been frozen.

The PBA proposals, if granted, would undo much of the progress that this
administration has made with City finances. The Panel wisely rejected those proposals,
which would have put the City back on the path toward the fiscal crisis that existed ten
(10) years ago.

While the Award issued by this Panel will not create a fiscal crisis, it will
exasperate the City’s structural budget deficit by increasing the City’s recurring expenses.
The reality of compulsory interest arbitration is that the City must join in this award, even
though it contributes to the City’s structural deficit, in order to avoid an award that likely
would have included additional expense for the City if the award was made by the Chair
in combination with the PBA.

More than one-third (1/3) of the City’s operational expenses are for public safety
operations, and the vast majority of those expenses are personnel related. Currently, the
City of Buffalo requires over $161,285,233.00 in Aid and Incentives for Municipalities
(AIM) from the State of New York in order to balance its budget. This Award will place
greater fiscal stress on the City as it will increase wages and longevity for unit members
retroactive to June 30, 2008. Not only will these increases cause the City to utilize funds
reserved for potential raises for all City employees in order to fund the retroactive portion
of the Award, the increases will add to the City’s budget deficit going forward as the
City’s practical ability to raise revenues is severely limited by economic conditions in the
City, by the State-imposed property tax cap, and by the concerns of bond rating agencies.
Unless the State elects to fund the additional costs that result from this Award, the City
will likely need to cut planned expenses in other areas in order to pay for the increases in
this Award going forward.

This Award does recognize that the City is still recovering from a fiscal crisis and
exercises restraint:

> The 1.0% wage increase for the first year of the Award takes effect on
June 30, 2008, essentially saving the City one (1) year of retroactive costs;

> The 2.0% wage increase for the second year of the Award takes effect
June 30, 2009, essentially saving the City one (1) year of retroactive costs.



While the City has agreed to a $30 increase per year in longevity benefits as part of the
Award, it has done so with extreme reluctance. The City does not find any compelling
support in the statutory factors for awarding an increase in longevity benefits; however,
constrained by the statutory process, the City acquiesces to this portion of the Award in
order to secure the other terms, including the delay in the effective date of the wage
increases.

FAILURE TO ADEQUATELY ADDRESS CITY PROPOSALS

To the extent the City has an objection to the Award, the objection is not over the
terms included in the Award; it is over the terms that were not included in the Award. If
there is any hope of binding arbitration gaining acceptance among employers, panels
must be willing to make meaningful awards on health insurance benefits, health
insurance premium cost sharing, and managerial/operational changes to contracts.

The City proposed that unit members contribute to the cost of the excellent health
insurance benefits that they enjoy. While sharing in the cost of health insurance
premiums is becoming common place, except for new hires, unit members will continue
to enjoy “Cadillac” level health insurance benefits' that will continue to be paid in full by
the taxpayers of the City of Buffalo, as assisted by aid from the State of New York. This
must be the last Award or contract that does not include reasonable health insurance
premium sharing by all unit members. Further, the combination of benefits, co-
payments, deductibles, and coinsurances must be brought closer to the benefits enjoyed
by the City taxpayers and residents who are ultimately paying for the benefits of City
police officers. It would be bad public policy and not in the interests and welfare of the
public for City of Buffalo Police Officers to have a package of health insurance benefits
so rich that it is subject to an excise tax under the Affordable Care Act.

While the Award fails to rectify the overly rich health insurance benefits of unit
members, by including a small portion of City Proposal 16, it does finally give the City to
take the first step to conform the benefits of its employees to those typical of City
residents by allowing the City the right to discontinue the cosmetic rider on the traditional
health insurance plan upon thirty (30) days notice to the Union. This is a step toward
adjusting the package of health insurance benefits to a reasonable level. Further,

! Under Section 9001 of the ACA, effective January 1, 2018, health insurance issuers and sponsors of self-
funded group health plans will be assessed an excise tax of forty percent (40%) of the amount considered to
be an excess benefit beyond the annual limit of $10,200 for self-only coverage and $27,500 for self and
spouse or family coverage. The annual limits described above are increased by $1,650 in the case of self-
only coverage and $3,450 in the case of self and spouse or family coverage for retirees not entitled to
Medicare benefits and individuals engaged in high-risk professions. The plan sponsor (e.g., the Employer)
is responsible for paying the excise tax for self-funded coverage. The traditional 901 family plan currently
costs the City $24,459 per year. Therefore, if the cost of this plan increases at a rate in excess of six
percent (6%) per year, it will likely be subject to an excise tax under the Affordable Care Act in 2018.



relieving the City of the obligation to pay for such “Cadillac” level benefits can only be
termed a prudent development. While this is a positive development, it is far from where
the City and PBA need to be on the subject of health insurance benefits.

The City sought a number of meaningful changes to managerial/operational
provisions of the collective bargaining agreement; however, it is forced to accept smaller
concessions relating to changing manpower levels. This is another example of how the
system of compulsory interest arbitration fails municipalities. While panels have little
difficulty in making retroactive wage increases, they are reluctant to impose
managerial/operational changes, especially when the period covered by the award has
passed. A bargaining impasse over wages is not different than a bargaining impasse over
an operational issue—there is no reason why the remedy of compulsory interest
arbitration should be denied to a municipality on an operational issue.

COMPULSORY INTEREST ARBITRATION

The State of New York amended the Taylor Law in 1974 to provide compulsory
interest arbitration to resolve impasses in contract negotiations between municipalities
and police and fire unions. Uncertain of the long term effect of binding arbitration, the
State scheduled the provision to expire just two (2) years after taking effect. This
experiment has now been continued in the State for thirty-six (36) years, and it is clear to
this writer that compulsory interest arbitration of police and firefighter collective
bargaining disputes contributes to ever-expanding fiscal burdens on New York
municipalities and results in superior wage and benefit packages for these employees in
comparison to the typical wages and benefits of the residents/tax payers in the
community. Civil Service Law section 209 (4) is clearly a driver of “fiscal stress” for
New York State municipalities.

Noting that “New York’s communities are facing a new fiscal reality,” the New
York State Comptroller has established a system to monitor the “fiscal stress” of a
municipality. According to the Comptroller, “fiscal stress” is a concept that seeks to
measure the extent to which a local government is in danger of a fiscal crisis warranting
intercession by the State. The indicators that the Comptroller monitors in order to
measure “fiscal stress” essentially measure different aspects of the same problem: not
enough recurring revenue to cover recurring expenses. Too often, compulsory interest
arbitration awards exacerbate structural deficits by increasing a municipality’s recurring
expenses when the municipality has no acceptable means of raising recurring revenue.
That is the situation with the City of Buffalo.



The reforms to binding arbitration that are under consideration in Albany, that
will call for the panel to give the ability to pay factor a weight of seventy percent (70%)
and other factors thirty percent (30%) when the municipality is in fiscal distress, will not
compel a compulsory interest arbitration panel to take any specific action. It is suggested
that the system needs much more specific reform in order to help municipalities to
address the fiscal stress that lies ahead, including to:

Require that any award that includes an increase in wages must also
include a modification of health insurance benefits that reduces the
premium cost of the benefits by at least the same amount as the cost of the
wage increase; or

Require that an award provide that, in any year in which a municipality’s
costs for the health insurance premiums for unit members exceed the
threshold for a “High Cost” plan under Section 9001 of the Affordable
Care Act, unit members selecting a “High Cost” plan must pay the cost of
the excess benefit and pay the cost of the excise tax by payroll deduction.

Require that an award provide that, in any year in which a municipality’s
costs for the health insurance premiums for unit members is projected to
exceed the threshold for a “High Cost” plan under Section 9001 of the
Affordable Care Act, the municipality may raise deductibles and co-
payments in those plans prior to the start of the benefit year in order to
reduce the cost of unit benefit plans below the “High Cost” plan threshold..

Require that in any year in which a municipality’s health insurance
premiums for unit members exceed two percent (2%), any binding
arbitration award for that period must require unit members to pay the
amount of increase health insurance costs in excess of two percent (2%)
by payroll deduction.

Prohibit any retroactive wage increase that is not accompanied by a
retroactive change in health insurance benefits and/or premium cost
sharing.

Amend the law to allow binding arbitration panels to make awards that
may take effect after the date of the award, regardless of whether the
statutory period to be covered by the award has passed. Further, allow
panels to issue awards that are contingent on the parties reaching
agreement on some subject at some point after the award is issued.



While the City has made great strides toward reestablishing its financial health
since 2003, significant dangers continue to loom overhead. The City, like most
municipalities, is haunted by the ticking time bomb of the cost of retiree health insurance
costs. Government Accounting Standards Board (GASB) Statement 45, dealing with
liabilities for “Other Post-Employment Benefits,” requires a municipality such as the City
to calculate the present value of the retiree health insurance costs accrued in its financial
statement. The City of Buffalo’s UNFUNDED accrued liability for retiree health and
dental benefits is $1,260,645,000, and this liability will continue to increase as the City
continues to fund this liability on a “pay as you go” basis.

CONCLUSION

The Panel arrived at the Award in this matter after careful consideration of the
statutory criteria, testimony, exhibits, documentation, and the post-hearing briefs. The
Panel weighed, considered, and debated the inferences to be drawn from the statutory
criteria submitted, and although a unanimous decision was not reached, the Chair and
Public Employer Panel Member made a just and reasonable determination of the matters
in dispute. Under the constraints of the current compulsory interest arbitration provision
of the Taylor Law, this Award is the best outcome that the City can achieve for this term.
Therefore, I concur in this Award.

DATED: Buffalo, New York
July 7, 2013

< ol

SEAN P. BEITER, ESQ.

GOLDBERG SEGALLA LLP

PUBLIC EMPLOYER PANEL MEMBER
City of Buffalo, New York

665 Main Street, Suite 400

Buffalo, New York 14203

Telephone: (716) 566-5400

1060798.3



STATE OF NEW YORK

PUBLIC EMPLOYMENT RELATIONS BOARD

In the Matter of the Compulsory Interest Arbitration

Between DISSENT OF INTEREST ARBITRATION
BUFFALO POLICE BENEVOLENT ASSOCIATION, INC. PANEL MEMBER

Employee Organization

And PERB Case No.:

CITY OF BUFFALO, NEW YORK 1A 2008-027; M2008-190

Public Employer

On behalf of the Buffalo PBA, Inc., this panel member hereby dissents from the entirety of this Award as
issued by the majority of the Interest Arbitration Panel herein.

| have been present at all testimony and hearings for this Arbitration process. 1 have witnessed what |
perceive as a lack of impartiality by the Panel Chair during the seven (7) days of testimony, hearing and,
one executive session. This panel member did replace the previous PBA panel member after the first
executive session. Therefore, | have no knowledge of the arguments put forth in the executive session
held on March 8, 2013.

Contract resolution for Police Officers, who risk their lives on a daily basis, should never be considered
lightly. Members of the Buffalo PBA have struggled financially for over eight (8) years. To a large extent
the suffering was the result of a wage freeze imposed by the Buffalo Fiscal Stability Authority (“BFSA”).
This impact was compounded by a lack of willingness to negotiate a fair contract by the City of Buffalo.
During those years the members of the PBA have diligently worked beyond expectation. Members of
the PBA realized an average loss in wages of $23,000.00 during these years. Their only hope was that a
chairperson would truly work as a neutral and respect their arguments during these proceedings.



The statute is clear regarding matters under Impasse. All matters related to the dispute are to be
presented to the panel for consideration. One of the most basic tenants of consideration is a careful
thought process and complete deliberation. This panel member believes this award fails the statute
mandates of a “just and reasonable determination of the matters in dispute”. There can be no
justifiable logic assigned to the wage determinations based on the data available to this panel.

The Panel Chair’s determination on comparability illustrates a lack of attention to the facts entered into
evidence. The Chair determined that Rochester and Syracuse were the most appropriate group of
comparability. There is no merit in including Syracuse as a comparable. The City of Syracuse is half the
size of Buffalo and has nearly half the population. In making this determination the Chair placed a heavy
reliance on evidence not presented in this process and, disregarded the evidence submitted by the PBA.
There is no documentation for the Chair’s assessment of the weight of this undocumented information.
Whereas, the PBA presented fully documented evidence.

Further, the Chair cites that Buffalo is a city with a large number of poor residents in need of fiscal
assistance. There is no data in evidence to confirm this assertion and no relevance for this information
in the statute. The Chair also states that Buffalo has been struggling economically for over twenty years.
This statement completely disregards the fact that Buffalo is now and has been in gales of enormous
economic development. At present there is over 500 million dollars in development occurring in
downtown Buffalo alone. The City’s bond rating has been repeatedly upgraded to a level never before
seen in the city’s history.

The Chair places far too much weight on Buffalo’s budget and its receipt of state aid. Aid from New York
State to the City has been consistent for over ten years. The state’s budget was decided during the
Arbitration process and aid to Buffalo was going to be increasing. Every municipality in New York State
receives state aid. In comparison the amounts received by the City of Buffalo is no different than that
received by other large municipalities. Therefore, the Chair should not have accounted any part of his
decision on such a factor.

The testimony of Edward Fennel was complete and built on published facts, mainly the finalized and
reported end of year budgets of the City of Buffalo. Fennel testified that Buffalo had built a surplus of
over 142 million dollars. This figure did not include over 70 million dollars that the City of Buffalo had
set aside for salary adjustments required through contract settlement. The PBA finds it impossible to
fathom how a city in such dire straits could amass such a fortune. These facts again illustrate how little
effort this Chair put into analyzing the presented evidence. |

Careless disregard of known facts and reliance on the baseless information is a clear indication that the
Chair did not fulfill his duties of neutrality. Further, the Chair illustrates this laxity when citing that
police agencies in the area and other City of Buffalo bargaining units should be considered in the
universe of comparability. If the Chair believed this to be the case, he would have granted weight to the
PBA’s evidence that members of the PBA fell far behind their counter parts during the covered years.
The PBA presented evidence that clearly indicated that the members of the PBA are over 10% behind



the other police agencies in this area. Also, the other city bargaining units were able to negotiate
contracts with the City of Buffalo and realized significant wage increases.

Most plainly in those examples is the contract settled by the operating engineers of the City of Buffalo.
This bargaining unit was granted a $5,000.00 immediate raise and three years of two (2) percent raises
for the same period under Arbitration. This bargaining unit covers employees that maintain the boiler
systems in the buildings owned by the City of Buffalo. This award is diminutive when considering a '
comparison of the operating engineers and police officers. This point makes it clear that the Chair did
not consider the hazards of police work when rendering his decision. The fact that the BFSA
unanimously approved the operating engineer’s contract for the same period as this Arbitration further
solidifies this argument. ' '

The PBA also presented testimony and evidence that the city negotiated and the BFSA approved a
contract with Local 282 (Buffalo Firefighters) that would have netted that union a 33% raise in the
covered years. That agreement would have granted Local 282 members a $5,000.00 raise plus a 3.4%
increase above that raise in 2007. That local would then realize successive 3.4% raises each year until
2011. How can anyone rationalize that the city did not have the ability to pay when they negotiated
such a deal and the control board agreed the city could afford it? Had this Chair paid any attention to
these facts there is no way he could justify the 1% raise in 2008 and the 2% raise in 2009 that he
determined was “just and reasonable”!

The Chair again assessed far too much weight to received state aid as a basis for the City of Buffalo’s
excessive fund balances. The evidence clearly indicated that Buffalo grew these fund balances
completely off the backs of its workers; who suffered through the wage and hiring freezes compelled by
the BFSA. The Chair finds that the City of Buffalos’ budget remains challenging. He uses the phrase
“abundantly clear”. The only proposition that is abundantly clear is that the Chair places more credence
on the City’s unsupported positions. The PBA feels strongly that the Chair has demonstrated a lack of
understanding when considering economic realities.

The logic assigned by the Chair that there is a limit in the City’s ability to annually grow its revenue
indicates divide between assumption and reality. The City of Buffalo has not raised taxes in over seven
(7) years. The Mayor campaigns on this fact. The economic investment in the city is thriving and robust.
While the city has not utilized the 2% tax cap law, it still has been able to grow its property tax base and
overall property tax income. Further, during this period of tax abatement; the City has grown its fund
balances to enormous levels. So, it is clear that the City is managing it finances well enough and the size
of the fund balances indicate that it could well handle significant wage increases. The City’s taxing
margin has steadily improved.

The mere fact that the Chair states he has “carefully considered the statutory criteria” is not borne out
in his determination on base wages. The wages awarded are done so by the Chair and not by the panel
as he states in his award. The Chair gave no consideration to the argument of the PBA panel member
nor, did he cite the volumes of evidence brought forth by the PBA. There is no evidence on the record



that proves that this award on wages will allow the PBA members to remain competitively
compensated. The facts in evidence prove completely different result.

When this panel member sent an email in response to the Chair and did not include the City panel
member; the Chair corrected his action. However, it has come to the attention of this panel member
that there have been multiple communications between these two parties with the exclusion of this
panel member. Further evidence of this resounds in that the Chair is sending this Award to the City
panel member first for his signature. All communication on this Arbitration should have been done
completely inclusive to the parties.

The Chair determined that members of the PBA shall suffer the loss of the cosmetic rider as part of this
award. This panel member brought forth a health care expert to testify but could not present him
because the city hid facts from this party. This panel member requested that the Chair mandate the city
produce the necessary and relevant information regarding the cosmetic rider. The Chair did “direct” the
city to produce the information but, did not follow through when the city failed to follow his directive.
Information was finally produced on the last day of executive session. This obtrusive act alone should
have shown the Chair that there was not enough information on this subject to warrant a
determination. '

The Chair did, however, render a determination with regard to the cosmetic rider. How was the Chair
able to render such a decision without all the facts? Early on in this Arbitration the Chair determined
that civil servants did not deserve such a luxury. The Chairs’ political and social views should not have
entered into consideration when dealing with a fact based arbitration. The Chair clearly made a decision
early on in the process on this issue and gave no weight to any evidence presented or evidence hidden.

When considered in its entirety this award is a mockery of the process and a complete insult to the PBA
members who have been without a contract since July 1, 2007. The members of the PBA have bravely
sacrificed in service to the citizens of this great city and have subsequently been snubbed by this award.
Instead of narrowing the gap between the comparable universe this Chair has widened it. This will leave
the PBA further behind their counter parts and less likely to ever be able to catch up despite the City’s
sound and stable finances.

This panel member vehemently dissents with the entire award. This award is neither fair-minded nor
equitable. The Chair’s rendering will further erode the relationship between the parﬁes to this Interest
Arbitration process. The Chair effectively “kicked the can down the street” when stating that the PBA
has four additional years of retroactive years to negotiate over. Again, just by placing the word fair in an
award does not demonstrate that it is such. This panel member feels that the Chair took the easy route
when investigating the claims of the parties.



The Chair found a willing partner in the City’s panel member. They collectively bargained the outcome
of this Arbitration. Their actions run against the grain of the statute and lays waste to the legislative
intent behind this process. Therefore, this panel member vehemently dissents to this award in its
entirety.

Dated: Buffalo, New York

Julyd2013

evin M. Kennedy
PBA President/Panel Member
74 ‘Franklin Street, Room 110
Buffalo, New York 14202

(716)851-4501



