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The Parties are signatories to Collective Bargaining Agreements

that expired on January 15, 2009. Following unsuccessful negotiations

. for successor agreements, an impasse was reached. Thereafter, on

November 10, 2011, the Public Employment Relations Board designated

the Undersigned as a Public Arbitration Panel to resolve the dispute.
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The Panel held hearings on December 7, 2011, January 6, 23 and
24, énd February 6 and 8, 2012,' at which the Parties were afforded full
opportunity to offer evidence and argument and to present, examine and
cross-examine witnesses. Following the testimony, counsel filed post-
hearing briefs on March 28, 2012, at which point the Record was closed.
Thereafter, the Panel met to consider the case.

Our task, as set forth in Article 14, Section 209 (5)(d) of the Civil

- Service Law, popularly known as the Taylor Law, is to make a "just and

reasonable determination of the matters in dispute,” taking into

consideration, in addition to any other relevant factors, the following:

(i) comparison of the wages, hours, fringe benefits,
conditions and characteristics. of employment of the public
employees .involved in the impasse proceeding with the
wages, hours, fringe benefits, conditions and characteristics
of employment of other employees performing similar work
and other employees generally in public or private
employment in New York city or comparable communities;

(ii) the overall compensation paid to the employees involved
in- the impasse proceeding, including direct wage
compensation, overtime and premium pay, vacations,
holidays and other excused time, insurance, pensions,
medical and hospitalization benefits, food and apparel
furnished, and all other benefits received;”

(iii)} the impact of the panel’s award on the financial ability
of the public employer to pay, on the present fares and on
the continued provision of services to the public;

(iv) changes in the average consumer prices for goods and
services, commonly known as the cost of living;

(v) the interest and welfare of the public; and

(vi) such other factors as are normally and customarily
considered in the determination of wages, hours, fringe
" benefits and other working conditions in collective
. negotiations or impasse panel proceedings. :
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The Background

ATU Local 1056 represents approximately 1650 Transit Authority
("TA" or "Authority") employees who operate and service buses in‘Queens
and ATU Local 726 representé approximately. 1450 workers who operate

and maintain the TA's bus system in Staten Island. All the New York City

- bus systems other than those noted above, as well as the subways, are

o :’"’péfa"téd"?aﬁd” maintained bY a’pp’r’c)leat'ely 33,000 WOT KETS ’Tépresented" EE

by Local 100 of the Transport Workers Union of America. With respect to

.the aforesaid New York City buses, the employees in the three bargaining

units WOI‘k in the same titles.

The fact that these workers, who perform the same functions for the .

~ same employer, are in three bargaining units is grounded in history.

There is no need to describe that history in detail. Briéﬂy, what now exists

is the result of the Citj buying up,'at different times, what were privately
owned bus and‘ subWay systems, the Aem'ployees of v;rhich were
represented by different unioﬁs; followed by tﬁe ultimate creation of
sepafate bargaining unité as recommended vbja fact finding panel in '
1954, ‘;elnd the elec_tion vof each of the aforesaid unions' in the three

previously described units.! -

1 A more detailed history is found in the Reports .of the New York City
Transit Fact-Finding Committee in May 17, 1954, and November 30,
1957, both of which were provided to the Panel. ' -
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At times, the Authority has bargained with all three unions, but
most often the Authority has bargained with Local 100 prior to turning to

Locals 1056 and 726. In either event, the contractual results for the

smaller units have always followed the pattern set by negotiations

between the TA and the TWU (UX7-9).2

The Contentions in Brief

It is the position of the ATU Locals that this pattern, which has

existed for some 65 years, should continue and that ’t'héwPétﬁél”‘SHould’ o

adopt the Zuccotti Award of August 11, 2009, which had set the terms of

the July 16, 2009-January 15, 2012 TA/TWU Contract.3
The Authority disagrees. It contends (1) that the Zuccotti Award

was flawed and should not be followed; (2) that the economic climate is

vastly different today than at the time of the aforesaid Award, and (3) that -

the TA does not have the financial ability to pay what the ATU Locals

- unfairly demand without putting its finances and its ability to serve the
/ riding public in danger. In the Authority's view, a more appropriate and

~ realistic pattern to follow is the December 13, 2011 ATU Local 252 AWard

of the Panel headed by Stanley L. Aiges, which rejected a full étpplication
of the Zuccotti Award, and to also give considerable weight to recently

negotiatéd contracts between the State of New York and the Civil Service

2. In one instance, 1982, a PERB Panel, which was convened pursuant
to a Special Act of the Legislature jointly requiested by the Authority and
the three Unions, conducted a single proceeding and awarded identical
conditions and three-year contract terms (UX10).

3 That Contract, as noted, expired two months ago and the TWU and the
~TA are now in negotiations for a new agreement, presumably to be
effective as of January 2012. In contrast, the Contracts of the two ATU
Locals expired three years ago. Hence, a good portion of this Award, if
not all of it, would be retroactive.
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Employees Association and theoProfess_ional Empioyees Federation, which
together represent some 120,000 state emplo'yeesv.“

In résponse, the ‘Unions contend that the TA does have ihe
resources to match ti'le Zuccoi:ti Award and that neither the Aiges Panel .
decision nor the CSEA and PEF contracts should be determinative. |

In eupport of their respective positions, the Unions and‘ the

Authority filed pre- hearlng and post- hearmg briefs and offered

”“con31derab1e testimony and a number of exhibits. Before reaching its~

decision, the Panel fully considered those presentations in light of the

Taylor Law's requirements.

‘The Zuccotti Avirard
’i‘he Zuccotti Panel awarded TWU a three year contract, expiring, as

previously stated, on January 15, 2012. Its basic elements were:
| * 2% raises on April 16 and October 16, 2009;

« 2% raises on April 16 and October 16, 2010;5

.' 3% raise on January 16, 2011

* Employee contributions to health insurance .caippedat

1.5% of wages based on a 40 work week effective

August 15, 2009; and

* the creation of a new Station Maintainer Helper
position

4 While the Aiges Award (EX1) gave Local 252 the same 2009 and 2010
increases as those in the Zuccotti Award, it did not grant an increase
for the third, 2011-2012, contract year. In August 2011, the CSEA
agreed to a five year contract with a three year wage freeze and two
increases of 2% thereafter. Later, PEF agreed to a four year contract
with a three year freeze followed by a 2% increase.

5 As detailed later the raises were compounded.
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The Contract Term and _Wage Proposals of the Parties

The Unions: The Authority
1. Term of Agreement:
Three years, ending 1/15/12 _ Five years
- 2 Wages

Effective April 16; 2009 2% Effective April 16, 2009 2% . .
-~ --Effective October 16, 2009 2% ~ - Effective October 16, 2009 2%

Effective April 16, 2010 2% -Effective April 16, 2010 2%

Effective October 16, 2010 2% Effective October 16, 2011 2%

Effective January 16, 2011 3% Effective April 16, 2011  Zero

Effective April 16 2012  Zero
Effective April 16, 2013  Zero

The Union asks that the 2009 2% increases be calculated on the
rate in effect at the end of 2008 and that the remaining three
increases each be calculated on the rate in effect as of October 16,
2009. The Authority states that all wage increases shall be added to
applicable wage progressions; that the 2010 total wage increase
shall be compounded on the wage rate in effect on February 2,
2010, and that any additional wage increases must be funded by
productivity /work rule changes.6 ‘

)

Health Benefits and Sick Leave Provisions

The Union also asks for a reduction in erﬁployee health benefit
contributions by an adoption of the 1.5% Heaith Benefit cap of the
Zuccdtti Award and, like Zﬁcootti, a Sick Leave benefit that would add 12
days to the Sick Leave Bank of each employee who has been with the
Authority for at least a year, While the Authority propoées tha;c employeés’

\

contribute 15% of the their health care coverage and that empioyees with .

6 The Authority's position at impasse, August 3, 2011, was a five year
contract with no wage increases unless funded by productivity /work rule
changes. On the second day of hearing, January 23, 2012, its proposal
was amended to provide for wage increases of 4% for the first two years
of a five year contract, with any additional increases to be funded by
productivity /work rule changes (EX3)
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family coﬁerége contribute 25% of the incremental cost over individual
coverage. Additionally, the Authority seeks to eliminate the "70/30" Sick
Leave list and to gain the right to discipline employees solely for

remaining on the Sick Leave Control List. 7

Other Authority Proposals

‘Two Authority proposals common to both locals by which the

~Authority seeks cost savings is-a reduction-in-vacations for new hires and -~ - —

reduced hew.hire cleaner progression rates. Additional proposals common
to both locals are the elimination of the Maintenance Department's 7-day
penalty as specified in Section 3.2.8 of the respective contracts; a
requirement that Maintenance Helper Bs uée ali ‘tools used by
Maintainers whenever assiéting Mainté.iners; the eiirnination of pay for
swing time in the Transporfation bépartfnént; the use of part-time
employees, kno\&n as Limited Assignment Bus Operators (LABOs), and
the adoptior\1 of _transfer procedures set forth in the TWU contract.
Additioﬁally, the Authority seeks major changes in the Discipline and
Grievance Procedures, including the replacemenf ;)f current arbitrators
aﬁd the replacement of the preéent -systemV of binding arbitratioiﬁ with the
procédures of Section 75 of the Civil Service Law, pursuant to which .
Administrative Judges would make recommendations t-hat the Authority

could dccept or reject. A complete list of the Authority's proposals is in EX

7 The previous contracts of the three units had a 1.5% contribution with
an escalator clause, which had raised the contribution to 1.5307%. The
Zuccotti Award restored the 1.5% cap for the TWU; the ATU's Locals ask
for the same reduction. . :
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2nd 3, while the Union's pro’posals, including those mentioned above, are

" in UX3.8

The Testimony

In support of their position that the Zuccotti Award should be
followed, the Unions presented flre testimony of Local 1056 President

Deneek Miller, ‘Local 1056 Vice President Mark Henry, Local 726

_ President Angelo Tanzi, and Thomas Roth, President of The Labor

Bureau, Inc.

' The presidents of both locals testified that the classiﬁcatiorls in TWU
and the ATU locals are the same; that all are lrired off the same Clvil‘
_ Service List; that a successful applicant is hired into arry one of the three
units based on the Authority’e needs; that they undergo the same
training; that upper management is .the' same for the three bargainirrg
units; that bargaining unit members andA management periodically
trénsfer. into other unlts; that some of the .clelssiﬁeations have V.comm.on
r)icks; that employe’es; in the three divisions often interact, and tllert
during layoffs, remaining employees’ méy find themselves in different
-urlits (TR. 77-82, Miller; 102-107, Tanzi).9‘ They all'So testified that the

Authority has always completed bargaining with Local 100 before

8 The Authority alsc asked for the right to require an employee to serve
an attendance suspension rather than having it served on paper, but,
as Franceschini conceded, nothing in the ATU Agreements prevents
the Authority from requiring that those suspensions be served (Tr.235-
236). ’

9 The classifications include Bus Operator, Maintainer, Maintainer's
Helper B, Cleaner, Light Maintainer, Railroad Stock Worker, Stock
Handlers and Helpers, and a few other common titles.
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commencing bargaining over economic terms with ATU (Tr. 83-84, Miller; '
107-108, Tanzi); Tanzi and Vice President Henry adding that Authority -
Senior Vice President Jndith Pierce specifically said in thie round that
A’i‘U econcm‘ic bargaining would not start: until the Authority knew how

the Local 100 arbitration came out (Tr. 98-100, Henry; 110-112, Tanzi).10

Union witness Roth aiso testified as to the historic correlation
between the TWU bargainlng and contracts and the bargainlng and
" contracts of the ATUs notlng that from 1946 the Wage rates had beeni
the same and that in the many years since there was never a time that
Locals 726 and 1056 hadn't received their increase on the same date as -
Local 100 (Tr. 19-26, UX7). Referring to .this, not as patterh bargaining,
but parity bargaining, i.e., where the wage levels of employees of the same - |
employer performing the same work in the éame classifications hecome
identical, Roth, citing the history of transit bargaining in. major cities
such as Boston_, Chicago and Washington, D.C, testified that this viias not
uncommon in this industry (Tr. 25—28). Also .in evidence throngh Roth's
testirnony is UX‘l(ij, a series of extracts from Anthority hargaining' notes in
| eleven bargaining rounds hetween 1961 .and 1980' in which the Authority
pr1ced the wage demands of the three unions as a single cost 1tem an
1ndlcat10n accordmg to. Roth, that it was fully aware that subsequent

wage levels had to be the same (Tr.31-42). Further to that point and the

10.Tanzi said that the locals were hoping to start bargaining before
completion of -judicial review of the Zuccotti Award because the TWU
employees had received the first two raises in their contract, the
Authority only appealing the 3% raise and the health benefit cap. As a
- consequence, his members were working alongside TWU members who
were earning more than they were. Nevertheless. the Authority insisted it
would not begin until it knew what its TWU costs were (Tr.109-112).
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Authority's asserted recognition and iniportance of pattern bargaining,
the ATU Locals introduced UX16-19, Authority statements to that effect

in previous proceedings.!!

The Authority did not challenge the testimony of Roth or the three
Union officials as to the history and nature of bargaining. It did, however,
dispute Roth's testimony as to the pricing of the ATU proposals. In that
‘regard, Roth testified that the total three year economic cost of applying
million, which includes $1.7 million in health benefit cost, and that the

. going—out cost of the three-year 'agreement would be $28.4 million. (Tr. 61,
.UX12).12 Roth stated ‘that he created this static model using the head
counts in UX11, the average rates by general classification group, the pay
hours associated with fhose classifications, ahd the v_'ar_iable beneﬁt
expenses (Tr. 57-63). According to Roth, this $47.5 million cost of t.he:
A three-year fetréactive .contract, which would be payable in a sirigle year, is
.3476% of the MTA February 20]11 budget, with the going out cost less

than .2% of the total operating budget (Tr.63-66, UX13).

As previously stated, the Authority insists that the Zuccotti Award is
flawed; that it was based on incorrect projections made by both sides; that

the vPanel has a duty to examine. that Award and will find, once it does,

11 Roth noted, in referring to the other unions on the TA property and
those under the Metropolitan Transit Authority's umbrella ((UX11), that
none had the singularity of classifications as did Local 100 and Locals
1056 and 726 and do not have the parity relationship he had described
(Tr.49-56). _ , _
12 Since the Parties are in agreement regarding the first two years of
wage increases, the $47.6 million cost overstates the 2009-2012
" difference in their proposals. The actual cost difference is $9.4 million.

10 .
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that it should play no part in its determination. The Authority also argues
that this proceeding is not about what happened in thé pas't‘ or who follows
whom, bu"t about serving the public interest. That in’;erest, in the
Authority's view, is best served by thé five-year agreement it proposes, an
agreement with the first two years of the Zuccotti Award, followed by three
zeros thereafter, and a series of work rule and contract changes that will

allow the Authority and the MTA to balance its budget, as it must do

yearly, and continue to serve the public without fare increases and service

reductions beyond those already planned.

In support of its position, the Authority offered the testimony of Senior

. , : ' /
Direct of Labor Relations David Franceschini, Aaron Stern, the Director of

the Authority's Office of Management & Budget, Douglas Johnson, the

MTA's Budget Director, and Patrick McCoy, the MTA's Director of Finance.

Senior Director Fljanceséhini's' testimoriyAwas essentially\limited to the
proposals the Authority had made, as amended January 23, 2012, (Tr_.
148‘-2 14, EX2-3). With respect to the wage proposal, he stated that the
intention was ‘;o pattern the first three yea_i‘s ‘(January 15, 2009—Januafy
15, 2012) after the Aiges Award, which réplaced the third year 3%
increase qf the Zuccotti Awafd with ;a éero, foliowed by two additional zero-

increase contract years (Tr. 217-218). Apart from the increase in health

benefit contributions (Tr. Tr. 175-180), other matters of importance were

the heightened ability to increase control over absenteeism by eliminating
the 70/30 sick leave list and ?ermitti_ng the discipline of employees

reniaining on the control list (Tr.162-177 , 216-217, EX4 & 5); the need for
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reduced progression rates for new hire cleaners (Tr.‘ 160-161) as well as a
reduced new hire vacation schedule (Tr.183-185), which would create
savings over time, and changes that could bring immediate savings, such
as the elimination of swing time (Tr.196-200), the elimination of the
weekend shift diffe'rentiall (Tr.185-186), a change in the calculation of
overtime bay (Tr.1v87 -188), the elimination of an overtime payment if a
schedule is changed with less than seven days notice (Tr.196-197), various
changes in the Maintenance Department (Tr. 189-196), and the use of
part-time Bﬁs Operators (Tr. 201-202). These Limited Assignment Bﬁs
Operators Would be paid a hourly rate of 80% of a full duty Operatbr's
wage progression scale, but would not ‘have an hourly or weekly
guaraﬁtee, or family health care coverage. Additionallj);, there would be no

limit as to their use (Tr. 289-297, Stern).

Director Fraxic_eschini acknowledged that most of the Authority's
proposals were depértures from the present TWU 2009-2012 contract and
mirrored demands it was making in the current TWU negotiations for.a

new agreement (Tr. 223-246; cf. UX21 and EX2 & 3).

‘Director Stern presented a éost analysis of the Authority's proposals,
basing the new hire proposals on various assumptions and the part-time
Bus Operator profposals on the assumption that their use would be
approximately-10% of the Bus Operator work force. His estimated'savings
of this demar_ld on a going out basis, assuming that 10% use, for Local
1056 was $3.21§ million or 2.55% and for Local 726 $1.917 million or
1.71 % (Tr. 281, EX6). He acknowledged that except for the elimination of

12
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the 3% increase in the' 2011-2012 contract year; none of the Authority's = -

other proposals would have an impact, economic or otherwise, before the

~ assumed 2012-2014 contract years (Tr. 282).

MTA Budget Director Johnson explained the need for the Authority's
proposals and the impact of failing to grant them, doing so by discussing

the various slides on EX7. He began by describing the normal budget

- cycle, which usually ends in December when the MTA Board votesonthe .

final budget as proposed in November. However, he said, there have been
times, including the past year, when significant events between November
and December required that changes be made.. The events last year
included fhe State's‘réduction in fhe Payroll Mobility Tax ("PMT") }as well as
other dedicated taxes réceived by thev MTA. When such‘events throw the
proposed budget out of balance, the only way to balance the budget, which -
it must do under State law, is to take funds out of the capital program or

not do something else it planned to do (Tr.3074313, .Johnson).

Citing the 2008-2009 fiscal crisis and the reduced revenues since

then, Johnson further testified that the five year contract with' its three

~ years of zeros was ‘crucial and that even then the MTA's financial future,

with its labor costs at 58% of the budget, was still at risk. Among thbse
risks, he said, were lower tax revenues due to the possibility of a double
dip recession, non-recurring replacement of lost PMT revenue, as well as

volatility risks due to weather, energy cost and the like (Tr. 341-344,EX7,

SL.15). Director Johnson additionally testified that the MTA, as shown on

EX7, Slide 13, had taken a number of extraordinary steps to reduce
13 ' ) '




expenses. Nevertheless, if the three zeros are not obtained from its enﬁre
represented labor force, operating resulfs could be $147 million in the red
in 2013, stretching to over $500 million the next two years (Tr. 336-
844,EX7 , S1.16). He also testified that traditional funding sourées to close
such a gap are siﬁply not available, in that there was no prospect of
additionai revenue from the State, and that those service cuts that are
defensible have already been implemented and significant fare and toll
 increases have already been planned (Tr. 344-346, EX7, SL17).

Johnson further testified that the Zuccotti Award was seriously
flawed and that it should not be followed. Firs’_c, he said, both sides in that
procveeding were off the mark in their projections, Local 100 asserting that
~ the Authority was underestimating ité 2009-2010 revenue by $600 million
while the TWU was actually overestiméting it by $1.8 Billion. There Were.,
in Director Johnson's opinion, other errors in that‘Award, including the
Panel's determination that the general reserve could be used to fund the
Award, when a reservé is intended for erhérgencies, inéppropriately. stating
that the MTA could use the "one shot" stimulus money that was intended
for job cfeation or that the Award could be funded through deferral of the
capital program, when doing that would obviously c-ompromise th¢
infrastmcture of ’Ehe MTA, and_., finally, ;that the< Award could be fﬁhded
. without having an impact oﬁ. service, though service subsequently had to

be reduced (Tr. 326-335, EX7, Sl. 11 & 12).-
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Rather than asking the Panel to follow an Award reached in error,
Johnson contended that the ATU Locals should serve the publié interest

as did the CSEA and the PEF in their zero wage contracts with the State.

ATU witness Roth testified in rebuttal that there was no real

relationship between the CSEA and the ATU locals. It is not just the

classifications that differ, so do the historical wage increases. Since 1978,

_ there _have only been four;_,yearsﬁin..,thirty:threé ~where the general wage. .. . . -

increases of the CSEA and ATU Locals 1056 and 7 26 have been the same.
In contrast, the wage increases of Localv 100 and these ATU Locals have
always been a perfect match (Tr.59 1-594, UX41). Beyond this, Roth said

that the suggestion that evéryone took a wage freeze as a result of the new .

'CSEA Agreement is not accurate. The CSEA pay structure is a step'and

grade system providing for increases evéry year from the hiring rate to the

- job rate, a process that takes eight years. There is also a downstate

adjustment for those working in that area. Moreover, there are lump sum
longevity payments for those employees With five or ten years of service.
These step increases, the'downstafe adjustments, as Welll as 1ongeyity

lﬁmp sums, coﬁtinue to apply through each year of the new CSEA .
Agréemeﬁt, resulting, in each instanég, in the cost equivalent of ggneral

Wége increases (Tr. 584-59 1, UX39 & 40).

" - Roth also took issue with the Authority's contention that the Aiges
Award, in denying Local 252 the third year 3%, was really a departure-
from the Zuccotti Award. Since the first 2% increase awarded by the Aiges.

Panel began at the _effectfve date of the Contract in contrast to the Zuccotti




Award’s three-month lag and since the cost to the MTA of the Local 252
‘Award was extihguished When that operation was teken over by Nassau
County before the end of the contract term, Roth said there is only a 1%
difference in the comparative value of the Aiges Award as applied to the
ATU Locals than the application to them of the Zuccotti Award (Tr. 595-

605, 622-627; UX42).13

- The MTA's claimed inability to pay for, the Zuccotti Award as well as.. .

its professed need for a three-zero five year contract was questioned by
ATU witness Dr. Jamee Parrett, Deputy Director and Chief Economist of
the Fiscal Policy Institute. He began by tracing the difference in the MTA's
proposed budgets from November 2009 to December 2011 (Tr. 438-450; |
UX26A-26H). He noted that, iﬁ UX26A, the MTA, anticipating that the
Zuccotti Award, if not overturned, would cest approximately $90 million in
20'1AO, $200 million in 2011 end 2_50 millien in 2012 above the amounts
already planned for, decided 'tQ put another $85 million into its 2010
reserve. He further noted that until July 2011, every approved financial
plan eontained_enough funds to pay for the Zuccotti Award, not for just
- TWU, but for ail unions that often followed the Local 100 pattern. Even in

July 2010, when a net zero initiative was first proposed for the two years

13 Senior Director Franceschini maintains that Roth's analysis was

. incomplete in that it only evaluated wages and that if it had taken the
rollback in the health escalator clause and the Station Maintainer Helper
into account, the cash difference would have been .52% higher (Tr. 644-
645). He also testified that if the analysis had been done on a rate
evaluation and going-out basis rather than a one-time cash evaluation,

~ the Aiges Award difference, rather than being 1%, would have been
3.12% less considering wages only and 3.69% if the other elements were
taken into con51derat10n (Tr. 646-651, EX12)
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following the period covered by the Zuccotti Award, that Plan's base line
assumed "a TWU pattern settlement for represented empldyee of Bridge -
and Tunnel, MTA police, LI Bus, .MTA Bus and the remaining NYCT
represented employees not covered by the TWU contract" (Tr. 44‘5, UX26C,
p.25). Then, in July 2011, the MTA, citing the CSEA and PEF contracts as
evidence of a changed "labor environment," added a third zero, the first to

replace the budgeted 2011-2012 3% increase, then allocating that saving

to the general reserve (UX26F).

As to the MTA's ébility to pay wages equivalent to the Zuccotﬁ
Award, Dr. Parrott agreed with the 'calc,;ulations of witness Roth in UX12,
showing that the cost of applying the 3% increase to the two ATU locals
would be $7.6 million for the wage increase and $1.7 million for the health
insurance component, making a total of $9.4 million. He also agreed that
the total cost, if the increase was applied to other locals that typically

followed the TWU pattern, would be $17 million, resulting in a total wage

"cost exposure of $26.4 million (Tr. 493-495). ‘

While acknowledging that the MTA had to balance its budget each.

year, Dr. Parrott contended that there was already sufficient money in the

budget to meet this increased cost. First, he said, there is $100 million in

the general reserve for 2012 (Tr. 496).14 Second, there are potential
savings on its debt service. In the past three years, he said, the MTA has

saved an average of $100 million a year, the difference between its 4%

14 That Reserve was subsequently increased to $130 million (Tr. 720,
Johnson). : : o
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interest rate cost and what ‘it actually paid, with its cost in 2012 and
2013, inasmuch as the Federal Reserve intends to keep interest rates low,
$SO million less than projected each yéar (Tr. (496-501, UX33-35).1% Dr.
Parrott also maintained that, if needed, the MTA could borrow from the
operating révenues budgeted for 'c;apital projects (Tr..503), and, as the
State Comptroller has already suggested (UX33), that the GASB Fund,
which is not mandated and is funded on a pay-as -you-go basis, could be
" directed to other purposes (Tr. 502-504).6 He further maintained that

there were savings to bé had if .the interest rate swap agreements the
- Authority had made with ﬁ;lancial institutions were ;e-negotiated. It is
- now paying $A1 15 million a year on those agreements, which would be

much less, if those agreements :Were re-done. Since the MTA has

successfully rehnegotiated.agreémehfs with its vendors, Parrott said there

is no reason, particulaﬂy sincé banks are presently vulnerable to crificism,;
- why these agreemehts can't be' re-done with thoée organizations (Tr.471-.

478).

Dr. Parrott also disputed the Authority's view on the outlook for the
economy. Though EX7’,'Slide 15, foresaw a double dip recession as a major
risk, Dr. Parrott pointed out that fﬁhe State's 2012-2013 Executive Budget

-(UX29) disagreed, saying that there was ’\'virtually no chance" of that

occurring.' Dr. Parrott further maintained that the Authority's suggestion

15 Parrott's analysis of the MTA's savings due to over-estimating debt

service in 2009, 2010 and 2011 was $70 million, $133 million and
- $94 million, an average saving of $99 million (Tr. 500-502, UX35).

16 The reference is to GASB 45, a reporting requirement regarding Other

Post Employment Benefits (OPEB), i.e. health and welfare benefits for

present and future retirees. ‘ '
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that there was no prospect of additional tax revenue misses the mark. He
noted that real estate taxes, which had dropped consid..erably in 2007, rose
by 54% between 2009 and 2010 (Tr. 461, 5.36-53.7) He also noted that the
' I_;egislature passed taﬁ: reform that increased. income taxes for 2012 aﬁd
2013 aﬁd' that the Governor had assured thgt the loss of PMT revenue
Wouldl be offset througiq the general fund. Beyond this, Dr. Parrott
indicated that there | would be additional revenue from the legislative
permission allowing the City to increase the number of taxi medallions it
can sell and the new ability of livery cars to aécept street hails in Northern

Manhattan and the outer boroughs (Tr. 482-487, UX30).17

in responding to Dr. Parrott's .testimony rggarding interest rate swai:)
agreements, P‘atrick McCoy, the MTA's Director of Finance, testified that
any thought of fe—negotiating such agreements Waé a "complé’te fantasy";
}that the banks unld not consider foregoing their i:)roﬁt, but they would
Waﬁt fhe full amount .due, and that the MTA coﬁld not poésibly embarrass
them into doing. otherwise (Tr. 663-674). While acknowle(iging that the
City and. the State and some'not—for—proﬁt institutions have terminatgd or
re-negotiated sWap agreements, Director McCoy, though not knoWiﬁg the
termis of those transactions, séid he had no plans to do the same or to uéé
any leverage the MTA hlight have, adding that it §vou1d be "bad business

practices" to think of suggesting that the Authority would not place new

17 The legislation regarding taxi medallions and livery cars, which was
approved in late December 2011, is the subject of an ADA lawsuit, Noel
v. TLC, regarding wheelchair access. Though the United States District
Court enjoined the law's -implementation, that order has been stayed
pending appeal.
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bonds with a bank unless it agreed to re-negotiate existing agreements (Tr.

670-671, 690-700).18

The final rebuttal witness was Douglas Johnson, the MTA's Budget
Director. He -testified that it was not prudent to use part of the $130
million .genei‘al reserve for the wage increase the ATU Locals:were seeking;

that the reserve, which gives the MTA an operating margin of under 1% in

2012, is used for emergencies, such as hurricanes, blizzards, and other

unforeseen events, and if not used, is carried over to assist in funding the
next year (Tr.719-722). As for using funds from the capital budget,

Director Johnson said that the MTA had been doing that every year; that a '

~ loan of $500 million has been outstanding since 2002, énd, in view of its

auditor's criticism, the MTA had decided to do that no longer and to pé.y
back $100 million a year for five years until the full amount of the loan is

paid (Tr. 713-715, EX14). With respect to the GASB Fund, Director

- Johnson testified that if the MTA continues to fund OPEB benefits on a.

pay-as-you-go basis, this liabiIity, which now stands. at $13 billion, will

keep growing and growing. To forestall that, the MTA intends to set up an

'_ irrevocable trust, as some jurisdictions have done (EX15), which would

18 Director McCoy conceded that the MTA was paying significantly more
in interest under the agreements it had entered into in 2004 and 2005—
some $116 million in 2011 and 2012—than it would be paying under
present day interest rates and that it would continue such payments
until the bonds matured in 2030 (Tr. 683-686). However, he also testified
that it was unfair to criticize any interest rate swap agreement in
hindsight; the only proper comparison is the variable rate and fixed rate
at ‘the time of the transaction. When asked if the MTA could have
negotiated opportunities to adjust the rates, Director McCoy said that
would have increased its cost; that this was not the typical way such

transactions were done, and that it chose not to do so (Tr. 675-679).
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" allow a more favorable rate of return that will lower its outstanding liability

and ultimately reduce costs. (Tr. 715-719).

Discussion and Analysis

As can be seen, the Parties' proposals differ in great degree. The

Unions, stressing the previously described history, contend that the term

- of the Contract should be three‘,jrears, as were the TWU, Local 100 |

" Contract under the Zuccotti Award and the TWU, Local 252 Contract

under the Aiges Award,‘ and that the economic tefms should be thét
previously awarded to TWU Local 100. The Authority, on the other hand,
advocates a shérp departufe from the past, both as to contract length and
economic terms. Wifh respect to Wageé and health benefits, it rejects the .
Zuccotti Award and champions the Aiges Award. However, it does not
support thé three-year term of the Aiges Award.A Insteéd, it insiéts on a five
year Contract, a coﬁtract extending two years béyond the present contract

of TWU Local 100. What's more, it asks that the Panel, in additidn to

 rejecting any increase in the third year of that contract's five year term,

must also award no increases in years four and five. The Authority
maintains that all. this, as well as significant work rule Chahges, is

absolutely essential if it is to fulfill its responsibility to the riding public.

The ATU Locals maintain that the Panel should summarily reject the
Authority's attempt to convert the small membership of its Locals into
pattern setters in the hope of Wresting'work rule changes and zero-wage

years from TWU 100. If the Authority wants work rule changes from what
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1

éxistlin the TWU and ATU contracts and if it wants a reduction in future
increases, it should turn to its bargaining with TWU Local 100, as it has
always done, rather than seeking, in this proceeding, to deprive the ATU
Locals of the wages and econorﬁio terrﬁs that TWU chal 100 has already
attained. |

As stated at the outset, the Panel's responsibility is to make a "just

and reasonable determination" regarding these contrasting claims and

resultant proposals. In doing so, we must take into account the

aforementioned criteria of the Taylor Law. The first of that statute's criteria
is a:

(i) comparison of the wages, hours, fringe benefits,
conditioris and characteristics of employment of the
public employees involved in the impasse proceeding with
the wages, hours, fringe benefits, conditions and
characteristics of ‘employment of other employees
performing similar work and other employees generally in
public or private employment in New York city or
comparable communities; ‘

As the ATU has pointed out, its Local 1056 and 726 members are

; not performing work "similar" to that being performed by the Authority's

TWU 100's bus employees; it is identical Wdrk. It is not only identical; in
the past, it has been work with the same "wages, hours, fringe benefits,

conditions and characteristics of efnployment." That identity not only

 places these ATU members in exactly the same category as those of

| TWU, it also differentiates them from other MTA units. Those units,

though often following TWU settlements, are not the same in
classification, title, or characteristics of employment. As shown in EX8

and UX11, they include clerical and technical employees, accountants
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and Claim Examiners (Civil Service Technical Guild, District Council 37,
Organization of Staff | Arialsrs,ts,' CWA Local 1180), law énforcement
officers (UFLEO and PBA), medical personnel (Doctors Councii), railroad
workers on LIRR, Metro North and the Staten Island Railway, bridge and
tunnel employees (BTOBA and AFSCME Local i93 1) and supervisory
personnel. Thus, it can hardly be disputed that ATU Locals 1056 and

726 stand alone as mirror images of their counterpart, TWU Local 100.

The Panel cannot fail to recognize this distinctive form of comparability. :

Neither can it fail to recognize what presently exists as and between

these three units. For the last three years, -employees in TWU Local 100

have beneﬁtt_ad from the August 11,. 2009, Zuccotti Award, while -their
fellow unionists ih ATU Locals 1 Q56 and 726, have received no increases
since 2008 and have paid increasingly highér Costs for their healfh
insurance. The effect of fhis‘disparity on the morale and m.otivatior.l of
those affe‘ctec.i cannot be minimized.

All ‘of these factors require that the Panel give considerable weight

to the aforesaid comparability principle.' They also bear on its

‘consideration of the second factor, that of overall compensation and

beheﬁts, which would b_eéome 'th(ve same if the ATU prof)osals are
adopted, and would continue to differ under the Authority's submission.

‘ Whiie the Authority 'corvlcedesb that significant Weighf should be
given to the matter of cémparability in thev ordinary course, it argueé
that no weight should be given to it here because.comparability rests

solely on the Zuccotti Award, which, in the Aﬁthority's view, is flawed
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and should not be followed. The Authoi‘ity argues that fhe flaw lies in (1)
the fact that the Award gave no rationale for awarding a 3% increase in
the third year of the contréct or the elimination of the hgalth' beneﬁt»
escalator clause and (2) that, as asserted above, the Zuccotti Panel faiied ‘
to correctly analyze the critical financial issues .befc.>re it in 2009. Beyond

this, the Authority says, the Award did not realistically identify any

funding sources to pay for the cost of the Award. What this Panel should

do instead, at least as to the 3% increase, but not the contract term, is
to follow thé Aiges Award or go even further and adopt the rationale of
the CSEA and PEF agreements.

Even assuming thét this Panel should ignore the New York State
courts' refusal to overtﬁrn the Zuccotti Award and that it has the duty
to examine that Award anew, our reading of the Award differs from that
of the Authority, As ;co rationale, the Zuccotﬁ Panel, in its discussibn of
comparability and other normalljr considered factors prior to granting.
staggered increases of 2%; rather thah one-time annual increases of 4%,
1n the first two years and 3% in.the third year, specifically noted anéi
described the increases granted by th¢ Ci’;y to four different bargaining
units comprising more than 140,000 employees, which increases Wéré
4% compounded in each of the contracts (UX2, pp.l.l/—.12, 17-19). It also
provided a rationale for aWarding, on a prospective rather than a
retroactivé basis, the cab in heath benefit contributions by comparing
such c-ontributioﬁs to those of City employees as well as othér MTA

employees and spe.ciﬁcally rejecting certain TWU proposals in order to
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provide savings that could be applied to that' portion Qf its Avvard'(UXQ,
pp..2 1-22). The Authority's flawed analysis argument goes to the Award's
asserted reliance on erroneous revenue projections put forth by both
sides, but particularly those cited by the TWU. While those projections
were discussed in some detail, a close reading éf the Award illustrates
that the Zuccotti‘ Panel did not rely on them. Rather, it assumed a

deficit, but also assumed an ab111ty to pay if the Authorlty used other

resources avallable to it (UX2 PP 14 16) 19

Thus, it is this Panel's judgment, assuming an ability to pay, that

- there is no basis for ignoring the Zuccotti Award. There is also no basis,

given this Record, for following the Aiges Award or tying the ATU Locals

to the CSEA and PEF contracts. For a nufnber of reasons, neither

 qualifies as the new pattern the Authority suggests.

First, as was previously pointed out, the unit affected by the Aiges

Award, unlike the ATU Locals, is not the mirror image of TWU Local

©100. Moréover, the 700 individuals in that unit, as the Award itself

points out, became employées of an entity other-than the MTA less than
three weeks after the Award'sgissua.nce, thus shortening the MTA's
obligation. Beyond these factors, little significance need be accorded to
that Panel's refusél to award the third year 3% increase or its

unspecified reason for not granting the health benefit cap or its four

sentence supposed‘ rejection of the Zuccotti Award. The reason, despite

these seeming differences, is that the cost of the Aiges Award is virtually

19 Two of those three resources, the General Reserve and deferral of
capital projects, as well as others, were also raised in this proceedlng and
are discussed in the ability to pay section that follows.
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the sarﬁe as the Zuccotti Award. As set forth above, ATU Witﬁess Roth
testified that the cash value of the Aiges Award was 99% of the Zu.ccotti
Award. As also noted above, Authority witness Franceschini said fhe
difference betwecj,n fhe twd was actuaily higher, .52% highe%. Though he
also testified that if the analysis had been done on a rate evaluation
rather than a cash basis, the difference would be soﬁewhat greater, his

testimony regarding that point was in some measure clouded because -

~he could not say just what time period or time periods were used for

~ various elements of that 'analysis (Tr. 657-658). Moreover, he agreed,

because of the change in ownership, that the going out rate he

. discussed had no affect on the MTA's finances (Tr. 656). For all these

reasons, the Panel does not agree that the economic terms of the Aiges

Award should be adopted.

The Authority, in asking the Panel to provide the ATU Locals with a
five year, three-zero contract, concedes the lack of historical similarity
between their workforces and contracts and those of the CSEA and PEF.

Its afgument is that the MTA is an instrumentality of the State; that the

State, its "largest funding partner," convinced the CSEA and the PEF to

accede to wage freezes, and-that’ this, accordingly, is now the time for .
the ATU Locals, following the sacrifice already made by customers,

taxpayers, and non-represented employees, to make a similar sacrifice
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in order to protect the long-term financial health of the. MTA.2° This
must be done, according to the MTA, because it lacks the ability _to g0
further. |

Before discuséing that contention, a word about another standard
of the Taylof Law; the cos’é of living. While .changes in the cost of living

are always considered in proceedings of this kind, little weight need be .

accorded that factor here. While the increases qwarded by the Zuccotti

Panel exceeded the rise in cost of living (UX1,p.16) as would 4%, 4%,

~and zero (EX15, P.11), neither party dwelled on the CPI to any great

" degree. Moreover, neither of them sought to tie their proposals to the |

CPi or suggest it be a key component bf the Panel's conclusions.
Additioﬁally, the QPI is not intended as a ceiling, it is one of mahy éids
in determining the appropriafeness of proposals.'
This brings us fo the ability to pay and the interest aﬁd welfare of
the public, or as the Taqur Law puts those stahdards:
(iii) the impa'ct of the pénel’s award on the financial ability

of the public employer to pay, on the present fares and on
the continued provision of services to the public;..

(v) the interest and welfare of the public;...
These factors, of course, are significant. Citing them as the

definitive factofs, the Authority not only contends it is unable to pay the

2011-2012 3% increase; it also insists that it must have a two-year

20The reference to its “largest funding partner” is from the July 2011
Financial Plan (UX26F), in which the MTA, citing the "economic realities"
of the region and.the tentative CSEA and PEF agreements, decided to
"modify its labor strategy,” abandoning the assumption that "employees
of certain unions, that have historically followed the TWU wage growth
pattern, would receive the three-year TWU pattern followed by two years
of zeros," and replacing it -with a three-year, zero-growth pattern.
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extension of any contract and that no increases be permitted in either of
those years. The Panel fully appreéiates the present economic climate
and the uncertainty ahead. As everyone knows, economists and others

are not of a single mind as to the economy's health or the pace and

. sustainability of its recovery. Beyond that, forecasts may change. As a

consequence, it has given great consideration to this factor. Even so, that
consideration must also be undertaken in light of the other factors,
which are also of importance.

The context in Which any analysis shquId begin is the c.ost of the

Zuccotti Award as applied to Locals 1056 and 726. That cost, in the

Panel's judgment, should be based on a 2009-2012 Contract, as was the

TWU 100 contract awarded by the Zuccotti | Panel.‘ We reach thié
conclusion based on the previously detailed, long standing parity
bargaining‘relétionship between those organizations. While the Authorify
ufges thét the Panel overturn that reiationship and approve Local ‘1056

and 726 contracts that go two years beyond the .pfesen{c TWU Local 100

contract, we are not persuaded of the need or desirability of such a

consequential change. AWarding a three year agreement would conﬁnue
the aforesaid, unparalleled relationship while allowing the Authority to
continué to press fof post-January, 2012, zero Wége initiatives and
appropriate work rule changes at a range of bargaining tables, even, if
the three comparable urﬁéns agree,v at a joint bargaining table as .it has

done in the past.
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This contract length ruling should not bé misunderstood. The Panel
is vwell awére of the need for ﬁscal restraint in the years ahead and a
close and serioug examination‘ of uhnecessary practices that could be
eliminated or changed to increase productivity even further. It is also
aware that the Parties need to address what appears to be excessive sick
leave. However, it is ‘tﬁe.Panel’s opinion, given the unique circumstances
" in the proceeding before us, that these mafters are best left to the Parties
7inv faée-to—fa;:é rnego‘tiati;nsifor sﬁccéséor argreemrénts,pﬁegrg&ciartion; that
need not be postpored to the extent they were here, so such judgments
could be made by those most affected.

Continuing with the analysis, Union witness Roth, as set forth
above, testified ”that the total three year (2009-2012) economic cost of
applying the Zuccotti Award ;co the Local 1056 and 726 employees Would
be $47.5 million and that the going—out cost of the three-year agreement
would be $28.4 million. He also testified that tﬁe $47.5 million cost of the
three-year retroactive contract, Whiph would be payable in a single year,
was .3476% of the MTA February 2011 budget, Wiﬂ’l. the going out cost
less than .2% its total operating budget.v Inasmuch as the Authority had
agreed to the staggered 2009 and 2010 2% iﬁcreaSes in its amended
January 2012 proposal, the additional cost of the 3% increase the
Authority opposes, according to ‘both Roth and Parrot, would be $7.6
million for the wage increase and $1.7 million for the health insurance

‘component, for a total of $9.4 million.
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The question.is, does the Authority have the ability to pay fo.r' that
increase? The answer does not turn on whether that amount is presently
budgeted, though it had been prior to last July. Neither does it depend
on the Anthority's desire. The operative word in the aforesaid standard
is not desire; it is ability. Upon a full review, ‘it is the Panel's judgment

that the Authority does have the ability to pay for the increase. Though it

is evident from this Record that it would rather not, it is also our
judgment that paying the increase, ‘thus removing the inequity that

- presently exists, would be in the public interest.

The Unions' presentation identified a number of sources from which

that amount could be obtained. Dr. Parrott testified that fnnds could be

moved from the 2012 General Resevrve' or borrowed from the capital

budget. The Panél acknowledges and appreciates Director J ohnsdn's
testimony that the Genefai Reserve is set aside for weather emergencies
and other unforeseen events. The Panel also understands,-however, that
the one-time 3% thi.;fd-year cqét is $9.4 1.'nillion and the Reserve ié $130>
million. Dr. Johnson also testified thét the Authority hgd been borrowing
from the capital budget for years and desiréd to begin to repay an .
outstanding $500 million loan at the4rate of $100 million a year over the
course of the next five years. The same comparison applies.

jDr. Parrott further suggested that the Authority was saving a
considerable sum on its debt service and was projected to continue those

savings in the future. Those debt service savings, the details of which

30




have already been set fo;*th, are more than sufficient to pay for the
increase at issue. |
Dr. Parrott also suggested that monies in the GASB Fund could be
used for this one-time purpose. In his rebuttal, Director Johnson said, in |
- essence, that the MTA would rather set up an irrevocable trust in Which
it could place its approximately $60 million annual contribution (Tr. 504)
so it could lower its outstandmg OPEB 11ab111ty and ultlmately reduce
costs. While this new objective is la;ldable and ﬁscally prudent, its full
implementation must be Viewed, at this stage, not only with respect to
the third contract-year wage increase and cap on health insurance
contribution cost of $9.4 million as contrasted with the 2011 Fund
balance of $400 to $500 million (Tr. 735~736), but also in light of the fact
~ that it has borrowed from the Fund in the past (UX33) and the fact that
the State ﬁﬁds no need for a GASB Fund (Tr.509, Parrott) and that the
'C1ty has been using its Fund for other purposes, including the filling of -
budget gaps, and intends to completely draw the Fund down by 2014
(UX36). |
In addition to suggesting the use of debt service savings already
achieved and presently projeeted, the other debt eewice source suggested |
by Dr. Parrott was that of the existing, as well as fﬁtﬁre, interest rate
swap agreements, the re-negotiation or recasting ef which, might result,.
in his estimation, in noteworthy savings over the course of time. Such re—'

negotiations may not be successful, but it is more than difficult to
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understand why the Authority is of the opinion that it should not even

try'.21

While using sorﬁe of these sources may be more difficult than
others, the fact is that sources to pay the increase do exist. Taking that
into consideration, as well as the comparability between these Locals and
“TWU 100 that has existed for more than half a century and the fact that
| tLe state of ;che ecroritr)imifr and i;[s prospects Vareﬂqilite (Viifferrentr than they -
were in 2009, it is the Panel’s judgment, having evaluated the
presentationé and proposals pursuant to the criteria and standards of
Article 14, Section 209.5 (d) éf the Civil Service Law, that adoﬁﬁng the
proposals of ATU Locals 1056 and 726, as set forth in the following

Award, is a “just and reasonable determination of the matters in dispute.”

Our dissenting colleague disagrees, saying that the majority’s view
ignores realities. Respectfully, what the dissent overlooks is that this is 'a
retroa;tive Award, one that terminated last January. All during the period
of itsv Contract term, the employees représented by Locals 726 and 1056,
who were performing the same work as those in TWU Local 100, were
denied fhe wages and benefits those in TWU 100 had already received. The

Authority asked the Panel to disregard that inequity. It not only asked that

21. There are savings beyond those set forth above. The Authority is

unable to implement the Station Maintainer Helper position under the

TWU Contract, but once it is able to do so, savings will occur there. Also,

as the latest MTA Plan shows, savings are expected in Paratransit.

Finally, there is every expectation that additional revenue will be
. available due to the taxi medallion and livery car legislation.
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those in the ATU Locals be paid iess than their TWU oounterparts; it asked
| that they receive no increases for the next two jears even though TWU, the
historical leader in negotiating with the Authority, has yet to conclude an .
agreement incorporating that period.
' Given the fact that the difference between the ATUs’ and the .
Authority’s proposals for the third year of the contract is $9.4 million and
the cost of a possible extension of the third year wage portion of the Award
«tor other unions is an addltlonal $10 m1111on wh1ch together amount to .
approx1mately 15% of the Authorlty s budget, the majority of the Panel is
of the opinion that a ruhng to this effect coupled with a ruling that
preserves the historical pattern, is well within the Authorlty s ability to pay
and is in-no manner the cause of, or in any Way related to past service |
reductions or paet or future fare increases altuded to in the dissent, all of
which were in place well before this Award was issued. Rather, in the
present circnmStances, such an Award gives full effect to the interest and
- welfare of the public and to the employees to whom the Award applies.
AWARD
1.The term of the Agreement shall be three years, January 15, 2009-
January 15, 2012
- 2. Wage Increases.
2% effective April 16, 2009
2% effective October 16, 2009
2% effective April 16, 2010
2% effective October 16, 2010

3% effective January 16, 2011
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The 2009 2% increases are each to be calculated on
the rate in effect at the end of 2008. The remaining
three increases are each to be calculated on the rate in
effect as of October 16, 2009.

All retroactive wage increases are to be paid no later
than sixty (60) days following the date of this Award.

3. Reduction of Employee Health Benefit Contribution

Effective August 11, 2009, the employee ‘health
contribution shall be 1.5% of wages, measured as a
maximum of 40 hours per week times the base hourly
- rate.

-4. Sick Leave Benefit

On each May 1, beginning with the sick leave year that
- commences May 1, 2011, all employees who have been
in the employ of the Authorities for at least one year,
including all employees on unpaid status, shall have
twelve (12) days added to their sick leave banks. On
each succeeding April 30th, the sick leave allotment
for the year ending that day shall be reduced by one
day for each month in the preceding twelve (12)
months that the employee was on unpaid leave status
for the majority of the month, but no reduction may
result in a negative sick leave balance.

© 5. Surviving Spouse Benefits

The three-year entitlement to health benefits for
surviving spouses of employees who suffer accidental
death in the line of duty shall be continued during the
Contract. These shall include the surviving spouses
‘already covered. The line of duty death benefit
($100,000) shall be maintained during the Contract.

.6. Safety

A. The Authorities will provide to the Unions
immediate notification of accidents and of serious
exposure reports received by the Office of System
Safety (OSS) that relate to bargaining unit members.

B. Safety bulletins, advisories and policy statements
that relate to bargaining unit members, from all
departments. of the Authority, will be sent to the
Union immediately upon issuance.
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C. Any Union Representative released for safety
related work will not incur a loss of pay.

D. The Safety Resolution Form procedure (2002 MOU,
Attachment F) shall be continued.

7. Wellness

The Parties shall establish a jointly administered
Wellness Program.

8. Titles For Which Vacan01es Are Chronlcally Difficult

--to Fill-

A. MTA NYCT may increase the hourly rate up to
$4.00 per hour for titles with chronic vacancies that
MTA NYTC have been chronically difficult to fill.

B. Any such increases shall be irrevocable.

9. All Departments shall allow employees to bank up
to 10 AVA days. All employees my replenish their
banks as days are used. The third paragraph of
"Section 2.5 (C) 1s hereby deleted and of no force and
effect. A

10. Employees may elect to bank overtime hours in
lieu of receiving overtime pay (OTO). Such time shall
correspond to the overtime earned. This bank of.
 overtime hours may be accrued up to a maximum of 9
days/72 hours. Use of such banked time as paid time
off shall be within AVA personal day quotas. Utilization
of such banked time beyond established quotas must
be approved by Management. Time not utilized by
December 31 of each year will be paid in cash during
the subsequent January. In  schedule-driven
Departments, OTO shall be used in increments of
- whole days only.

11. All Divisions and Responsibility Centers shall
furnish the Union-designated representative with
reports of overtime distribution by employee not less
than monthly. Where such reports are currently
furnished more frequently, they will continue to be
furnished at such frequency.
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12. In Supply Logistics, in the re-selection of
assignments within a location that occurs when a
vacancy arises between picks, a full realignment of
those in the location shall be permitted.

13.Women’s Employment in Non-Traditional Job
Committee

A. The Authority and the Union agree to establish a
joint labor-management Women’s Employment in
Non-Traditional Jobs Committee with the objective
of establishing programs to address the under-
representatlon of women in non- tradltlonal roles

B. No later than sixty days after the issuance of this

' Award, the Parties will convene the Committee to
develop strategies to prepare, recruit, train and
retain women in non-traditional roles.

C. The Committee will begin to identify the issues
and concerns women face obtaining and working in
non-traditional jobs, including, but not limited to,
working conditions, facilities, job retention, security,
and access to training for promotion and
advancement. . ,

D. Within one year of the effective date of this Award,
the Authority will implement a pilot program based
on the recommendations of the Committee and
establish metrics to measure the program ’s outcomes
and track its progress. :

E. Where the point of report for a female employee
has a locker room or restroom for male employees,
but does not have a locker room -or restroom for
female’ employees, the female employee shall be
entitled, without loss of pay, to report to the nearest
reporting facility with a women’s restroom or locker
room.

14. Fund Payments

The Fund payments currently required under the
Collective Bargaining Agreements will be reduced -
by an amount equal in value to the savings
resulting from the creation of the Station
"Maintainer Helper position in the TWU Local 100
Contract. The value will be pro-rated by the size of
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I must respectfully dissent from the Opinion and Award of this Panel. Unfortunately, this

Award is just the latest example of an overly-academic application of Taylor Law interest

arbitration standards that is wholly divorced from the harsh economic realities facing the

public — realities that I believe the law was designed to address and that this Panel was
obligated to consider.

While some represented employees receive pay raises that outstrip the increase in cost of
living, the riding public has endured fare increases that well exceed this index.
Moreover, the public’s burden has been compounded by an increase in taxes that support
the MTA concurrent with severe reductions in service implemented in 2010. As a result,
riders have paid much more at the fare-box for diminished service while this Award will
grant represented workers salary increases that nearly double inflation over the same time
period. Inasmuch as this Award provides no productivity increases to offset even a
portion of those raises and, incongruously, actually reduces existing health care
contributions, it will undoubtedly inspire cynlclsm amongst both taxpayers and the riding

: pubhc

I do not dispute the value of precedent and comparability. In this context, it cannot be
ignored. I also appreciate the similarity in employment conditions between ATU Local
726 and 1050 employees and those represented by TWU Local 100 who are already
enjoying the benefits of the earlier Zuccotti decision. While these factors may weigh in
favor of an Award that delivers the economic value of Zuccotti to these employees, I
cannot ignore the economic hardships facing the MTA’s ridership and local taxpayers
during the identical time period.

The statute that guides our deliberations mandates we consider the “interests and well-
being of the public” as well as the traditional comparability and ability to pay criteria in
reaching a “just and reasonable determination.” Thus, the real challenge before this panel
was to craft an Award that managed to harmonize these deeply conflicting criteria.

‘Regrettably, this Award falls well short of achieving this result. It casts a blind eye

towards the catastrophic impacts'that this devastating recession has imposed on the
public. There is no balance in this Award between the expectations of the represented
employees and the interests of the public. All of the undisputed intervening economic
realities have been rendered essentially irrelevant in the minds of the majority. It simply
is unfair to the public, which has already suffered through unprecedented service
reductions and which is facmg another fare increase in 2013

I cannot agree with the Award or the Op1n10n which supports it and so I must, therefore
dlssent

Anita L. Miller
Employer Member
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