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DISSENTING OPINION OF PANEL ME~mER
 

PETER J. REILLY
 

ELHlRA 

j 

I vigorously dissent from the Award and the Opinion of 

the Panel majority in this case. 

Collective bargaining within the contract re-opener 

proviso truly seems to be non-existent in Elmira. The 

Panel seems to be ignoring this opportunity for the Police 

Officers and merely giving them a parity award with the other 

city employees who were content to accept a four-year package 

and who for all intent and purposes accomplished their goal 

while members of the PBA achieve early implementation which 

amounts to a four-month retroactive lump sum per year. 

This Award is nothing other than an insupportable extension 

of the claim of parity which deprives t~e PBA of the right 

to negotiate a reopener clause for wages provided for in its 

own written agreement and have the issues decided on the 

merits. 

• And what are the facts. The city would have the 

Panel believe there does not exist an ability to pay. 

However the City gives some indication of what they understand 

the arbitration process to be and we quote their own language 

presented to the Panel. 

Memorandum of the City of Elmira 
Page three - lines two through thirteen 

liThe membership was aware of its opportunities and 
decided to do what more and more firefighter and 
police unions are doing throughout ~he state. 
This very intelligent practice is tp"negotiate with 
the minicipality until you extract the best possible 
offer, then go to arbitration. Why? Nothing to lose. 



There are fel';, if any, arbitration panels tIed:.:. ha.·,,-, 
not awarded the petitioning union more than the final 
offer of the municipality. Hence, arbitration becomes 
a very attractive alternative, and as a matter of 
practice will tend to be the final step in all police 
and firefighter negotiations. To counteract this 
practice, municipalities, finding themselves more 
and more in an economic bind, will have to withhold 
the highest offer it can afford, pending arbitration." 

Furthermore, regarding ~he ability to pay, PBA fiscal 
. 

expert Ed Fennell's.report clearly indicated the PBA case of 

the City's ability to pay and provided uncontroverted evidence 

in this regard. However, the majority concludes "the evidence 

as to these factors does not warrant a determination of wages 

beyond those offerE~d by the City." The majority has merely 

"rubber-stamped" the Memorandum of Agreement as a comparison 

of determination on Page 10 to this memorandum. 

The majority merely gives this predetermined strategy 

lip service. The City was prepared to offer a minimal monetary 

percentage increase and consider a "what do we have to lose" 

attitude. Arbitration would award such an effort or perhaps 

modify it slightly ..• hardly the good faith cOllective 

bargaining effort that is expected from both sides of the 

negotiating table ..• 

. • which brings us to what the majority is apparently 

relying heavily upon • . . Joint Exhibit Number Three . 

reprinted in its entirety on pages four and five of the Award. 

The PBA did not ratify this memorandum which the PBA 

understood was absolutely necessary to reach an agreement 

during these "series of off-the-record sessions. The City 

argues its case that this was acceptable by the PBA. No so~ 

The City contradicts its own testimony stating: 
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"President Ryan stated that the PBA prop'Jso.l of ... uu 

in 1981 and 10% in 1982 would be the last proposal 
of the PBA." 

AND 

"Ryan again informed the City that the membership 
wants 10 and 10 each year." 

AND.-
"Ryan's testimony verified this .... (in arbitration 
hearings)" 

On the other hand - yes, it is understood that the PBA is 

negotiating for a minimum of 10% per year (1981 & 1982), yet 

on the other, the City offers this memorandum as PBA approval. 

Not so, and the majority has failed to recognize this plain 

fact. 

Regarding comparability, careful examination of all the 

City exhibits of cities far and wide shows that there are more 

dissimilarities than there are similarities between these and 

the City of Elmira. The City chose certain criteria from each 

while ignoring existing differences and the majority chose to 

ignore the PBA exhibits detailing comparability of other police 

jurisdictions. 

The City attempted to cite police activity as less when in 

fact the PBA demonstrated that police activity had dramatically 

moved upward ..• citing average workload of police activity 

by those investigations conducted by the limited personnel 

actually engaged in this activity while the City would have 

the Panel believe this averaging should be spread by all those 

in the Department even though this is not in fact the case. 
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The arguments for an increase in salary at the level of 

the rate of inflation become all the more compelling when one 

realizes that the current base salaries from which the 

increases would be computed are very low as compared to 

other municipalities throughout the State which are similar 
• 

in population, character of the municipality and number of 

members of the Police force, as shown in PBA Exhibits 7-17B. 

It is also shown that the cities that were submitted in 

exhibit by the City of Elmira have awarded their Police 

Departments a salary increase comparable to the present rate 

of inflation as shown in PBA Exhibits 27, 28, 29 and 30. 

During the same period of time (1974-1980) the manpower level 

of the Elmira Police Department has been reduced 20% and in 

January of 1981, the City has since reduced the Department 

an additional 5%. At the same time the complaint log, which 

is the barometer of the Elmira Police Department's workload, 

has risen 13%. The number of violent and felonious crimes 

has also risen in proportion. 

The City in a number of exhibits and through the direct 

testimony of Mr. Sartori spoke of the many problems past, 

present and future during the hearings. This was, of course, 

its way of arguing for its fair and final offer of 6.5% - 6.5% 

It was based on that which they say they offered the Police 

and to which they settled with other unions. We assume that 

it was an offer within the City's ability to payor it would 

not have offered it. 

The Panel does not have to be reminded that the PBA 

is higher than the 6.5 - 6.5% offered. However, it should be 

reminded that the City offer is higher than it represented 
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it to be and the City's own exhibit proves the point. The 

original offer constitutes a raise of 17.9% over two years. 

Page 2 of City #22 clearly points this out: 

Column Column II Column III Column IV 
I Raise @ Early Implem. (Col. II & III) 

Base 6.5%/tear as of 9/1 or Total 
Salary Amount Raise for 16 mos. Raise 

1980 $16,543 

1981 17,618 1,075 358 1,433 

1982 18,763 1,145 382 1,527 

TOTAL RAISE $2,960 

TOTAL RAISE AS % qF 1980 BASE 17.9% 

The cross-examination of t-rr. Sartori in the transcript 

dated 12/15/80 {pages 48-52} indicates that the 6.5% - 6.5% 

offer is an effective 17.9% offer due to the early implementation_ 

The City has also argued that its dependence on state and 

federal aid is causing difficulties. There is not a single 

city, town or village in the State of New York that does not deal 

with this situation. Elmira is in this respect comparable to 

all other municipalities. 

The City argued health insurance increases due to costs· 

of participating in the state-wide health plans. Again, it 

is comparable to every other municipality participating in 

these plans. 

The City argued that it has difficulty in maintaining 

assessed value. And again it is comparable to all cities, towns 

and villages - especially cities and villages. 
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The City argued that it has problems with tax certiorari 

proceedings wherein people sue for back taxes. Unfortunately, 

it would not have a case if tax administration was properly done. 

The City has not argued that it cannot afford to pay that 

which it offered. The offer tExhibit #22) constitutes 17.9% 

over two years. That, is not substantial~y different from the 

cash demand of the PBA. 

The City has not argued that it cannot afford the PBA 

demand but has instead sought to disclose a host of problems 

facing all local governments. We are left to infer that the 

problems disclosed, necessitated less than adequate renurneration. 

We have not heard the City testify that 6.5%-6.5%, 17.9% 

or 10%-10% over two years would put it in an inability to pay 

situation. The City has not argued at all how an award in 

excess of its 6.5%-6.5% would jeopardize its financial status. 

Therefore, based on financial history and the City's testimony 

with respect to the 17.9% cost of the offer, the Panel should 

feel free to give weight to the matter of what constitutes an 

equitable wage without feeling it would jeopardize the financial 

condition of the City of Elmira. 

CONCLUSION 

Collective bargaining for Police Officers seems to be an 

extinct species in the City of Elmira. The Award in this 

case simply imposed percentage increases determined in 1978 and 

set in effect January 1, 1979, with early implementation. 

The PBA has been deprived of establishing its own wage negotiation. 
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I respectfully dissent from the Award case. 

" 

Peter J. Reo 
Employee Or Member 
Dissenting 

STATE OF NEW YORK) 55: 
COUNTY OF ALBANY ) 

On this 1st day of April, 1981, before me personally 
appeared Peter J. Reilly, to me known and known to me 
to be the person described in and who executed the foregoing 
instrument and he acknowledged to me that he executed the 
same. 

~a~1!A 
Notary Public 

ElIZABETH HOLlNER 
Notary F'·;::-Iic, State of New York 

QUi!;oi. j in Albany CQunty '8' Z
Commlul •. ; t:xpirell MaJ(;h 30, 1C

April 1, 1981 
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