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Between 1 : Q&ii{lt‘k
AWARD ;
CL'ITY O OUINMHNOBURG, NEW YORK 1 -
Case Nos. [A-129;
and : H "'78—()()].
Locaul 1799, OGDENCRBUKG FIRE TIGHTERS t
ASCOCTATTION

In accordance with the provisions of the Civil Service
Lavw, u: amended July 1, 1977, the New York State Public Employment
Relations Board, on October 1, 1979, desipgnatcd the following
individuals to serve as a Public Arbitration Panel in these pro-
ceedings: |
5¢ Erno Moore, Employer Panel Member
Dominick A. Timpano, Employee Organization
Panel Member
Irving R. Markowitz, Panel Member and
Chairman
Pursuant thereto, the panel held hearings on December 3,
1979, in the City of Ogdensburg, State of New York, concerning
the issues stated in the pleadings herein, at which time the
representotives ofthe parties adduced written and oral testimony
and presented oral and written statements in support of their
regspective pocitions. Patrick H. Collins, Esq., City Attorney,
appearcd for thc City and Messrs. Kelly, IAFF Staff Representative,
and Wells, Jocal President, for the Association. Following the
hearing, representalives of each of the parties submitted post-

hearing bricfs to members of the panel.
I)EJLSUES

The looues oubmitted by the parties in thelr pleadings
are in odhe following areas:

I Hours of tmiy

2 Vacollon: rnd Holidey d2¥eetion
Soo Mantlh fnouranee

e Outl ot Tyise warl

!



Ko

erconal leave

Vacancices

Grievance Proccdures

Duration of Coniract and gcencral

provisions

Salary : , _
: Clarification of Articles /i and 15 Cm

™ - - ol Contract b

SO oG

EACKGROUND

The City is located in the northern area of $t. Lawrence
County adjacent to the St. Lawrence River, in a somewhat rural
area.,

The Association represents the hegétiating'unit of some
32 m:;berx of‘the Fire Department, all of whom are firefiahtefs.

he proceedings herein concern the resolution of an
impasse in connection with the negotiations for a collecti&e agfee—
ment to succecd a two year agreement which expired oﬁ Deccmber 31,
1978, 2 |

The basic provisions of the expired contract are compre-
hensive concerning terms and conditions of employment and include,
amony other things, a base pay for firefighters, plus various
supplemental benefits of vacations, holidays,Asick and personal

leaves, medical and hospital insurance, retirement benefits, uniform

allowance and the like.

STATUTORY REQUIREMENTS

Section 209.4(v¥) of the Civil Service Law requires the
pancl to consider, among other relevant factors, the following:

a. "comparison of wapges, hours and
conditions of cmployment of the employees
involved in the arbitration proceceding with
the wages, hours, and conditiono of employ-
ment of other omployees performing similar

1) 1t appears that at some time prior to theae proccedings, the
' officers of The bBeparleiont weroe spun off the unit and formed
thelr ownt nepotiatiae unit.

2)  The expived contract provides that itu terms shall remaln in

ol'fecl unlil a new conlract 10 roached.
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services or requiring similar ckills
under cimilar working conditlions and
with other ecmploycesn gencrally in
public and private employment in com-
parable communitiess

b. "the interests and welfare of
the public and the financial ability
pof the public employcr to pays

¢c. ‘“"comparison of peculiarities
in repard to other trades or professiono,
including opecifically, (1) hazards of
employments (2) physical qualificationss
(3? cducational qualifications; (&) mental
qualificationsy ?5) job training and skillst

d. "“the terms of collective agrce-
ments nepotiated between the parties in
the past providing for compencation and
fringe benefits, including, but not
limited to, the provisions for salary,
insurance and retirement bencfits, medi-
cal and hospitalization benefits, paid
time off and job seccutity.”

ISSUES - DISCUSSTION AND AWARD

We shall now address ourselves to the issues stated in
the plecadings and evaluate the positions of the parties with
respect thereto in accordance with the standards and criteria set

forth in 1ihe statute.

1. Hours of Duty

The present contract clause reads as follows:

ARTICLE 6 - Hours of Duty

“"The basic work schedule for the
department shall be so established that
the average weekly hour of duty, other
than hours during which such member may
be summoned and kept on duty because of
2 conflagration or major cmergency, shall
be a (4) platoon gystem, with an average
work week of {(#0) hours. It is under-
stood that the tour of duty on the work
nchodules haell be divided into 10 and
14 hour periods (gece Sehedule Ao attached) .
The compensatory time (104 hours) to be
scheduled in a like manner for all
cmployees,” :



POSTTIOM, OF TiHS TPARTIES

The City has proposced a modification of the present’
article o as to provide that permancnt changes in the existing
10 - 14 hour schedule may be modified upon 60 days notice to the
Association. Tt submits that such addition will allow it to
accommoditle to changing~conditions, if and when required, with
snple notice to affected employees.

The Agssociantion has proposed that the phrase "by seniority

on the ascigned shift" be added to the last sentence of the article,
to provide a fairer and more objective method of allotment of com-
pensatory time.

AWARD

The panel awards that the City's proposal
be disallowed. A change in basic work week
should be supported by a clear and presscing
nced therefor, which the City has not shown.
lhloreover. the present article allows flexi-
bility in scheduling in the event of emer-
gencies and the like.

The panel further awards that the Associa-
tion's proposal be denied. The need for flexi-
bility for proper deployment of fires should
not be unduly restricted by the inclusion of
the Association's proposed phrase.

2. Vacations and Hpoliday Selection

The present article reads as follows:

ARTICIE 7 - Vacation

"Vacation shall be (21) consecutive
days as mandated by State Law. Vacalion |
and 42 hours holiday time shall be selected
for 28 days to run continuously and to
coincide with a normal 28 day work cycle.
The remainder of holiday time shall be
seleeted in accordance with Article 18.

"Vacation shall be chosen gtiarting
Decewber of cach years All vacation and
holiday leave for firemen and oflicers,
excepl Pire Chiof’, will be posted in the
aglation January 1. Vacalion will be
selected in ncecordanceo with senioritly by
agaiened shist.”

Iy .



POST'LION, OF 'THIC PARTLIES

The Agsociption has made the following proposals:

a) Increase vacation period from 21 to 35 dayss

b) Employces be glven the right to receive their
vacuation pay prior to poing on'vacation;

. c) The words “"officers" and “"Fire Chief" be deleted

from the Article;

d) There should be two employees on vacation at
all times.

The Cjity disagrees and further has proposed a modifica-

tion of the vacation schedule to provide the following:

Length of Service Yacation_Days
0-11 months 0 days
12-59 months 14 days
60 months or more 21 days
AWARD

The panel awards the following:

1) There is to be no change in the present
21 day vacation schedule, except that those
cmployeces who have less than 12 months length
of service, shall receive one day of vacation
for cach month of their completed services

2) Vacation pay be given to employees
prior to their vacation period provided they
notify the City of such election at least one
month prior to the start of their vacation
periodsy

3) The word “officers" and "Fire Chief" be
delcted from the provisions of Article 7;

L)  The following provision be added to the
Article, to wits

"Whenever feasible and in accordance
with the digcretion of the IFire Chief, vaca-
tions, holldays and compenaatory time may
be allowed to 1wo firefipghters for the
same periods of time”.

We bolicve that the modifiecations herein are fair and

cquitable and reflect the reasenable needs of the parties.



3. Heollh Incurance

T'he pertinent provision of the present contract io
c¢oniained in Article 10, Lection 2, which reads as follows:

ARTICIE 10 - ilealth Tnournpnce

Section 2 - "The City will continuc
to pay 1007 of the coust of the health in- -
surance of the employce topgether with 1007
of' the cout of health ingurance for any of
his dependenis included in his plan.”

POSTTIONS OF THE PARTIES

The City has proposed to modify the section so as to
provide the following: |

The City will pay 100% of the cost for health insurance
for retired cmployces together with 35% of the cost for health
insurance for any dependents of a retired employee. '

The City, in case of new hires'after 1-1-79, will pay
_507% of the cost. for health insurance and 35% of the cost of health
insurance for any dependents upon their retirement. New employees
after 1-1-79 will be responsible for paying their own medicare
premiumnc.

I'rovisional employees will be responsible té pay their
own heallh care premiums until such time as they are appointed on
a permanent basis.

I1 submitc that such changes have already been accomplished
in its contracts with negotiating units representing other City
employec:s.

The Asgogiantion disagrees and submits that no changes be

made in the present article.

AWARD

L oty

The panel awivds thal the present contract
provision be nodified 1o the following exiont
Crly
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"'he City will pay 1004 of the cost for
health insurance for retired employces to-
prether with 39%% of the coust for health in-
surance for any dependents of a retired
employee”.
We beliceve that, exceptl for the above modification,
ihe present provisions are fair and cquitable and are cimilar to

a substantial number of firefighters® contracts throughout the

vtate.

Lo Out of Title Work

The present contractual provision ig as follows:

ARTICIE 12 - Out-of-Title Work

"When a firefighter or fire officer
is assigned by competent authority to
work out-of-title at a higher rank than
his regular rank for a period of time .
exceeding one (1) pay period, he shall
be compensated for working in that posi-
tion for the time worked on a per diem
basis which shall reflect the difference
between his regular salary which he would
reccive if promoted regularly to the higher
title.” '

POSITIONS OIF THE PARTIES

The Association has proposed an addition to the article

so as to provide that no firefighter be required to perform clerical
work dealiny with fire reports and the like. It believes that such
duties arce and should be confined to officers.

The City disagrees and proposes the deletion of the

enlire article as an unwarranted restriction on management's riphts.

AWARD

The panel awards that the provisions of
Article 12 remain intact. In such respect, we
believe that the arguments of elther side for
a modillleation are not persuausive. The pre-
sent provisions ure common in principle with
olther labor contracta e Morcover, the perform-
ance of roullne clerical dutices by firetiphters
are ineldental bto thelr repalonr dulies and in
such repard, should nobt be deeined to be oult of
Litle work, :

-7



e YPoersonal Lenve

The pertinent provision of the precent contract
read: ne follows:

ARPICLYE 16 - Personal leave

a) "All cmployces shall be
entitled to 72 hours personal leave
time."

POSITIONS OF THE PARTIES

The City has proposed to reduce the number of perconal
leave hours from the present 72 hours. It argues that the amount
of personal leave time constitutes an inordiriate payment for time
not worked and substantially erodes the productivity of the unit.

The Association disagrees and argues that this benefit

has been previously bargained for at the expense of salaries and

other benefits.

AWARD

The panel awards that the City's proposal be
adopted and that the present number of personal
hour: be reduced to 48 hours but that, in all
other respects, the article remain intact. The
City's arguments persuade us that the amount of
48 hours of personal time is reasonable and
adequate under the circumstances herein and are
comparable with other similar units.

6. Vacanciey
The present provision rcads as follows:

ARTICIE 21 - Vacancies

"When a vacancy occurs in any com-
petitive class of the IFire Departinent,
such vacincey will be filled as soon as
practical from a Civil Service elipibil-
ity listl. The Civil Service Commission
shall be requested to maintain an active
list of candidatens for the pouition of
fircefiphter at ull times. In the event
of an anlicipictod vacancy of an of'ficer
pouition, Lhe City, upoiv notificotion
by Loca) 1799, shall requent the Civil
voerviee Coumission Lo eatablish an eli-
pibliity Yiagt 1f none oxisto"

s



POSITIONS OF THE JARTIES

The City proposes to delete the article on the frounds
that it mandates the fillling of any vacancy and thuc may impose
on it unnccded or unwanted manpower. '

The Association incists on its retention.

AVIARD

The panel awards that the present article
remain intact. We do not find that the City's
fears are justified by the present language of
the provision.

7. Gricvance Procedure

The pertinent provision of the Grievance Procedure -
Article 23, reads as follows:s
d-6. "Any expense incidental to

arbitration shall be borne by the City."

POSTITIONS OF THE PARTIES

The City has proposed to delete the cited sentence and
substitute in its stead the following:
"The arbitrator's fces and expenses
shall be shared equally by the parties and
cach parly shall pay its own fees and ex-
penses incidental to the processing of the
arbitration.” ~
I1 arfues that, as a result of an arbitration award
Jinterpreting the present provision, it has been unjustly and
unfairly required to not only pay the full arbitrator's fees and
expenser bul alvso those incurrced by the Association for its own
councel fecs and the like.

The Acsociapiion's position is that no change be made in

Lthe contested provision.
AWARD

The panel awards that onceh nldo pay $ts
owi I'eos and oxpencer ineurred in the

-0-




processing of an arbitration and that the

City pay 754 and the Ansociation 25% of

the arbitrator's fees and expenscs.

We find that the acsumption by the City of the
Acsgsociation's expenses in processing or prosecuting an arbitration
is totally unprecedented and undoubtedly the result of the ambi-
puou:: lanyuaye of the cited contract provision. We doubt its
lerality but, in any event, it is unfair and improper and may
proliferate the number of prievances in the unit. We do find
that other contracta sometimes (though rarely) contain provisions
that one side or the other pay the full amount of the arbitrator’'s
fees and expenses. Bince the parties have in the past agreed on
the City's bearing at least the arbitrator's cost, it would seem
fair and appropriate that for the term of the proposed contract,

it bear 75% of that cost.

. Duration of Contract and General Provisions

Both sides have égreed on a two year contract commencing
January 1, 1979 and the panel so awards. However, there is an
issue concerning the last sentence of Article 26(a) - Ceneral
Provisions - which, in pertinent part, reads as follows:
"The provisions of this contract shall

remain in effect until a new agreement is
reached.” _

POSITIONS OI" THE PARTIES

The ity proposes to delete this sentence and substitute,

in its place, the following:

"T'he provisionsof this contract shall
remain in effect until a new agrcement is
approved, cxeept that salary increments due
aflter the expiratlon of the present contract
will not be granted until o subsequent
arrvecment is rceached.”

The Avsoniation objectn.

«10~



AWARD

The panel awards that the City's proposal
to modify the present lansuage not be allowed
and that the language of tho cited provision
remain intact.
While the problem of continuing increments after the
expiration of a contract has been a source of friction between

partics,both at the barpgaining table and in the courts, we do

not find any compelling reason to change the present language.

9. Clari fication of Artjcles 4 and 19 of Contract

Article L4,in pertinent part, reads as follows:

"Such employees' seniority shall
date from the date of last permanent
appointment to the department.”

In some respects it may be paired with Article 5 which
dealc with seniority lists. Since some confusion has arisen
because of the spin-off of fire officers from the instant unit, the
parties have requested clarification. For such purpose, the panel
awardc that the following language be appropriately inserted in the
affecled articles.

"The seniority of all firefipghters in

* the unit will commence from the date of

their respective hire as firefighters."”

and

"The Depariment shall establish a
seniority list of all members of the unit
and post such 1ist annually on January 1
of' cach year and said listl shall remain

appropriately posted for ihirty continuous
days thercafter.”

Article 158

We do not percelve any problem in Avticle 15. A tour of

duly is oither 10 hours or 14 hours, as tho cane may be.

-11~




JO. Ladaries

Because of its special importanée, the puancl has left
this issue as the last to be determined.

The present galary schedule is as follows:

Length of Dervice salary
Less than one year $ 9,677
One to two years 10,140
Two to three years 10,603
Three to four years ' 11,066
IFFour to five years 11,529

Over five years 11,992

Additionally, there are longevity steps as follows:

btep Years of Service Amount
L-1 After 10 years $ u63
L-2 After 15 years 926
L-3

After 20 years 1,389

POSITIONS OF THE PARTIES

The Association has proposed for each of the two calendar

yeurs (1979-80 and 1980-81) of the contract, increases of 18%
(for cach year) in addition to step increments and longevity pay,
plus interest on any retroactive pay. It supports its proposal
ehscntially on the abnormal state of the nation's economy and the
spiralling increcases in costs of living, which it argues, will do
no more than muintain the purchacing power that firefighters have
had during, the period of the 1977-78 contract.

The Cily has proposed an increase of some 6% plus increment.
In supporl of its proposal, it has shown that (1) such increase has
been provided pencrally to the other 5 negotiating units that deal
with the City (2) such increase places the firvefipghiers at a level
.nenorully cqunl to or better than firefighters in communities of
like aize and character throughout the ostatep (3) the increased

salaries will approximate those of skilled ewployces in the communitly

-2



on the busis of actiual houry workedy (#) the limited financial

ability of the City to fund additiona} increases because of reutricted
growth in revenue, reduction of federal ;nd gtate revenues and (5)
poor cconomic forecastis for City growth and development and high

uncmployment ‘rates.

AWARD

On the basis of submitted economic data and
statutory criteria, the panel awards an acroso

the board increase on the present salary levels

of ecach step, of 7 1/2% for thc calendar yecar

.1979-80, retroactive to January 1, 1979, and

8 1/2/ for the calendar year 1980-81, retro-

active to January 1, 1980, and that longevitly

payments be made as of January 1, 1980 to all

those entitled to such payments as of that date.

In reaching this award, we have considered and carefully
conpared the wages, hours and conditions of employment of those
involved herein with other employees, both .in the private and
public sectors in comparable communities, requiring similar skills
under similar conditions. We have found that the employees herein
receive salaries and benefits pgenerally provided to employees of
similar skills in similar communities and that there are no unique
differences among them in such respect. Whilé the element of hazard
is probably more pronounced among firefighters than other trades
or professions, this is balanced by the other evaluative elements
of physical, mental and educational qualifications of job training
and skills. We have further found that while the City is not
suffering from an inability to pay as that term is generally defined
in labor reclations, nonctheless, just as most other cities in the
State, ils financial condition ig poor and its prospects for
economic ¢growth and development dim, We have concluded in such
connection, that the City can afford a modcest increase in galaries,
thoush not one thut can mafch incereases in cost of living: We have

furdher noted that increauses to unit members horein for the yeurs

.‘_1_3“



1977~-78 and 1978-79 have approxinmated 5 1/2% including increments, a
somewhint modest figure when compared to public and private industry
generally.  We have also considered relevant factors of salary
determination such ag current patterns and trends in salary increases
for public employees, cost of living phenomena and presidential
fuidelines. Based on all of these‘statutory criteria, with special
welpht piven to the interests of the public dhd comparative salary
and benefit data, we have concluded that our award in this respect

is fair and equitable under the facts and circumstances herein.

GENERAL, OBSERVATIONS

There have been several understandings mutually achieved
by the parties with respect to issues between them. Those under-
standings are to be incorporated into the new contract. Addition-
ally, all provisions awarded herein are, when practical, to be
retroactive to January 1, 1979.

The parties shall forthwith prcceed to execute their new

contract will all deliberate speed.

; e - /‘/9 - ”
Dated: 5116/3 < s/ (s /77/ AR
! S. Erno Moore
Employer Panel Member

- Q/ ////L'l’)u/rw/ /717(./)7\ 4 3P

Dominick A. Timpano
Employee Organization Panel lMember

~

/Q’\/P"«// ]7v}’ e /L(Mi

Irving R./AarPOWLtz
Panel Member and Chairman

STAT G NEW O YORY )
COVITY G Y so
CI'WY OF OGCDEHSBURG )

’ 7 .
onothic 26 dny of //“nvﬂy7 , 1980, before me, the subscriber,
personadly appeared .o Erno I]o(n'o, to me known and knovn Lo me to
be Lthe same person deceribed in and who exceuted the foregoing
Instrument and he duly ancknowledped to me that he exccuted the same.
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STATE O MW YORE)
CONMIY OF ONRTDA ) e
CI'MY GF UTTCA )

L b:
Oon Lthic NI day of )%4’tfp/ , 1980, vefore me, the subceriber,
personally appearcd Dominick A. Timpano, to me known and known to
me Lo be the same percon described in and who executed the fore-
golng Instrument and he duly acknowledged to me that he cexecuted

the came.
5/ CM&/”/H ﬂ/}vr, [U(J.WU
Ve éowj Co

KO

STATE O NEW YORY )
COUNTY OF OHONDACA) o
CITY OF SYRACUBE )

On this j“‘ day of/GZQAL/( , 1680, bvefore me, the subscriber,
personally appcared Irving R. Markowitz, to me known and known to

me to be the same person desceribed in and who executed the forepolng
Instrument and he duly acknowledged to me that he execcuted the same.

(:0" //ﬂ(j }3&4«&‘(’(4';%

CAROL O. BENEDICT
Notary Public in the Srate of NY,

Appointc <l in Oazida County .
My COMnLEICa eLpites Mar, 00419 j J)“’






