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OBRINION

This matter was heard and resolved as directed by the State of New
York Public Employment Relations Board under the terms of statutory pro-
visfons aﬁplicable to compulsory interest arbitration pursuant to Civil
Service Law, Section 209.4, as amended July 1, 1977. At issue are certain terms
of a new collective bargaining agreement to be effective as of July 1, 1977,
between the Cityof Yonkers (the "City") and the Yonkers Fire Fighters, Local
628, International Association of Fire Fighters, AFL-CIO (the "Unton").

Under required procedure a three-person public arbitration panel (the
“Arbitrators') was designated.to hear the dispute and render an award. After
due notice, a preliminary meeting was held by the Arbitrators with the parties
on March 23, 1978. Subsequently, hearings were held on April 18, April 19, and
May 19, 1978, for wvhich a s;enographic recofd was prepared., The parties were
givén fuli opportunity to present evidence and argument and to examine and
cross-examine witnesses. The Arbitrators also met with the parties-on April
27, 1978, as a result of which a unanimous Interim Award of ;he Public Arbitration
Panel covering five item§ in dispute was issued on that date. (Further reference
to the Interim Award is found below.) The Arbitrators met in éxecutive session
following each hearing and also on July 5, 1978. The City filed a timely post-
heating_brief.on two matters before the Arbitrators, and the Union received a
copy thereof.

In addition to and as part of arguments by the parties, the Arbitrators
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gave due consideration to the following factors, as they may be applicable,
in reaching their determinations:

a. Comparison of the wages, hours and conditions of
employment of the employees involved in the arbitration pro-
ceeding with the wages, hours, and conditions of employment
of other employees performing similar services or requiring
similar skillg under similar working conditions and with other
employees generally in public and private employment in compar-
able communities;

b. The interest and welfare of the public and the financial
ability of the public employer to pay;

c. Comparison of peculiarities in regard to other trades or
professions, including specifically, (1) hazards of employment;

(2) phyiscal qualifications; (3) educational qualifications; (4)

mental qualifications; (5) job training and skills;

d. The terms of collective agreements negotiated between

the parties in the past providing for compensation and fringe

benefits, including, but not limited to, the provisions for

salary, insurance and retriement benefits, medical and hospital-

ization benefits, paid time off and job security,

The financial plight of the City of Yonkers does not require
wuch elaboration here, although the brevity of reference is not intended
 to underglay the serfousness of the situation. The background is fully
and effectively delinecated in the Opinion dated May 24, 1977, of Chairman Clara
H. Fgéédman of the Public Arbitration Panel constituted to resolve the dispute
between the same perties for an agreement commencing July 1, 1975, .

Despite the financial stringencies of the City, including continuing
jurisdiction by the Yonkers Emergency Financial Control Board; collective
bargaining between the City and unions representing various groups of its
employeeb has been concluded.with respect to the period beginning July 1, 1977,
which is of particular concern to the Arbitrators.

For employeas represented by the CSEA of Yonkers, a $1,000 annual

general increase was negotiated, effective July 1, 1977, as part of a two~
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year agreement commencing July 1, 1976. For those represented by Teamsters
Union, Local 456, in an agreement covering the period from July 1, 1975,
through June 30, 1978, employees earning more than $10,000 received a
general increase of $2,000, and employees earning less than $10,000
received a general increase of $1,000, effective July 1, 1977.

Through a Public Arbitration Panel award dated February 25, 1978,
Yonkers police officers received, effective July 1, 1977, a general salary
increase of $2,000, and, effective January 1, 1978, a five per cent night
differential. |

It was in consideration of these factors, among others set forth
'at the hearings, that the Arbitrators issued their findings in the Interim Award
dated April 27, 1978, and which are included herein as Items Nos. 1-5 in the
Award.

Following issuance of the Interim Award, it was determined that there
rehainea two further issues for consideration and determination by the
Arbitrators. These were as follows:

1. A proposal by the City that there be deleted from the new agreement,
Article I, Section 3, third paragraph of the December 17, 1973, Agfeement
between the parties, which feads.as follows:

Overtime assignments shall be so distribued so that Fire
Fighters shall receive three-fourths (3/4) of overtime assign-
ments., Said assignments shall be reviewed on a periodic
basis to see that the ratio is being maintained.

. 2. A proposal by the Ci{tythat Fire Fightors hired on and after
January 1, 1978, shall contribute toward the cost of the health insurance
program maintained by the city for its employees, 35 per cent for the family

plan and 50 per cent for the individual plen,
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Distribution of Overtime Issue

The parties agree that the meaning of the cited provision is that,
of &ll overtime work given to Fire Fighters and Fire Officers added together,
Fire Fighters shall received three-fourths of the total.

The Union presseg for continuation of the provision, pointing out that
overtime is controlled -- fcr either group -~ by the number of vacancies
vhich are permitted to exist by the City, Thus, 1if vacancies exist for a long-
er period in one group (Fire Officers) than in the other group (Fire Fighters)
the amount of overtime worked by Fire Officers will increase disproportionately.
(The reverse would be true if Fire Fighters' vacancies are permitted :to exist
longer than Fire Officers' vacancies.) The Union seeks to maintain what it
sees as ''protection" to insure fgir treatment, and states that this particular
provision does not handicap the City in 1its determination of the aizc of the
fire-fighting work force.

The City sceks elimination of the provision on severel grounds. First,
it finds it an unnecessary restriction in its sbility to operate its fire-
fighting force efficiently. Second, it unnecessarily imposes a tandem
relationship between two éeparate groups of employees, and the City is msking
strong efforts (successful in several other instances) to cut these dependency
ties., Third, the three-fourth figure which may have been mathematically
appfopriate;at one time 18 no longer viable, This is due to the fact that it
is no longer true that fire fighting forces are always assigned to teams on
a one-officer-to-three-fire-fighters basis. |

As to the mathematical argument set forth by the City, the Arbitrators

agree, and this will be reflected in the Award. As to the general desirability
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of the provision itself, the Arbitrators would readily concur with the City-
that it would be inaﬁpropriate to add such a restrictive clause to the
agreement, especially {n the current atmosphere of retrenchment and cost
reduction. But that is not the issue before the Arbitrators; the clause has
been in effect since at least 1973. It was at one time part of a mutually
agreeable bargain, possibly involving concessions on other matters by one
or‘both parties, If it is to be removed altogether, it would seem more
appropriate for the two parties to reach an acceptable bargain to do so; but
it is not a desirable function of a third party simply to carve out a provision
which one party no longer finds palatable.

Further, with the change as directed by the Arbitrators, the City will
have sufficient flexibility to be able to avoid difficulties any more serious

than those when it first agreed to the clause,

Employee Contribution to Health Insurance

The City was successful in winning the new contributory lenguage in

its agreements with other employee groups, either through negotiations or as

a result of arbitration. No employees hired prior to January 1, 1978, will

be adversely affected. The savings will come only from newly hired employces,

who will be aware of their obligations from the time they commence work.

A§>a.future offéet to the rising costs to the City for wages and fringe

benefits, this proposal seems desirable.

Having considered all the evidence and argument, and in line with

the criteria outlined above, the Arbitrators make the following
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The parties shall make the following changes in their collective
bargaining agreement so as to provide a new agreement for the‘period from
July 1, 1977, through June 30, 1978:

1. SALARY

Effective July 1, 1977, there shall be an increase across the

board of $§1,614.98 per annum for all Fire Fighters in the bargaining unit. This
increase shall be applicable to each step on the present salary schedule with the
exception that the startingsalary shall be $12,198.39 and the present increment
at the ninth month shall be eliminated.

Pursuant to the above, the Salary Schedéle for Fire Fighters effective

July 1, 1977, shall be:

Start $12,198.39
Upon completion of one year 15,900.87
Upon completion of two years 16.650.87
Upon completion of three years 17.400.87

2. NIGHT DIFFERENTIAL
Effective J&nuary.l, 1978, a Night Differential ghall be paid at
the rate of .0333 nf the annual szlary to be applied to regular straight-time
rate of pay as shown in schedule in 1. above. The Night Differential shall be
paid only to Fire Fighters actually working the tour commencing 6:00 p. m. and
ending 8:00 a. m. This differential shall be paid only for Fire Fighters who

work the full tour.

3. CLOTHING ALLOWANCE

Effective July 1, 1977, there shall be 4n increase in the Clothing



Allowance of $100 per year per man.

4, PERSONAL LEAVE DAYS

The parties were at impasse on an item of the number of personal
leave days for new employees, There was a desire on the part of the City to
reduce the number of personal leave days for new employees as of'January 1, 1978,
from the present four days in the Agreement to two days. The Arbitrators strongly

urge and recommend that the parties continue to negotiate this item,

5. CHECK-IN TIME

Each Fire Fighter sﬁall be present at his assigned command for
duty 12 minutes prior to the commencement of his tour of duty for receipt of
instructfon, equipment and/or uniform inspection. Each Fire Fighter shall receive
an additional Sk'days' pay per year for this (2 3/4 days' pay for 1977), which
said additional payment shell be earned as of the first day of each year. Payment
shall be made on a semi-annual basis in January and July for the preceding gix-

month period.

6. OVERTIME DISTRIBUTION

Article 1I,.Section 3, third paragraph, of the December 17, 1973,
Agreement between the parties shall be changed to read:

Overtime assignments shall be so distributed so that Fire Fighters
sahll receive an approximate proportion of overtime assignments consistent
with the ratio of duty posts (other than staff positions) of Fire
Officers and duty posts of Fire Fighters, This ratio shall be that
existing each January 1 and July 1, Said assignments shall be reviewed

. on a periodic basis to see that the ratio is being maintained.
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7. HEALTH INSURANCE CONSTRIBUTION

All new employees in the bargaining unit hiredon and after
ﬁanuary 1, 1978, will contribute toward the cost of the Health Insurance
program for which they become covered, to the extent of 35 per cent of the cost
for family coverage or 50 per cent of the cost for individual coverage.

8. OTHER PROPOSALS

All other proposals raised by the City or the Union in
reference to the one-year agreement commencing July 1, 1977, shall not

be included in such agreement.
DATED: Octobgr 16 1474
PUBLIC ARBITRATION PANEL

Wt Ycerl) 1

l{ERBERT Lo f‘fARx, JI'. \
Public Panel Member and Chairman

STATE OF NEW YORK )
COUNTY OF KEW YoRk ) &8¢

On this 16th day of October . 1978, i-Zore personclly ceme aud

appeared Herbert L. Marx, Jr., to me known and knovn to me to be the
individual described in end who executed the foregoing instruwent end he
ackncwl edged to me that he executed the sawe.

’ ’ "\ DOROTHY S. MARX
— Notary Public, State of New York
No. 31-4611634 .
S N\BVX Qualified In New York County

Commission Expires March 30, 1979

(Signatures of Employee Organization Panal Member and
Employer Panel Mamber on following page)




- THOMAS F. CARTY
Employer Panel Member

C i 19
| S

Dissenting on Item # 7

THOMAS F. FLYNN
Employece Organization Panel Member

HENRY LONGO

NOTARY PUBLIC, State of New York
60-7552815

Quatified in westchester County.
Term Expires March 30, 19
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I concur except as to No. 6, fa’’ure to
delete from the cortract, Articic II,

Secticn 3, third para;raph, from which
I DLissent.

S

THOMAS F. CARTY
Eaployer Panel Member

THOMAS F. FLYRN
Exployea CQcgeniestion Penel lember






Thomrs F. Carly '
Disaenta in part only as to the failure
to delete from the contruct
Article II, Section 3, third para;raph

DISERNTING OPLNLION OF
THOMAS F. CAKTY

to emergency situations if the proportion of overtime must
calculated.

It may be said that whatever should be done at a fire,
be done regardless of overtime consideration. Such a concl
is compélling. It could lead, however, to an imbalance of
time so that catch-up overtime assignments would have to be

scheduled when the-'e is no need for extra assignments,

a guarantee of employment. Ncw York City, which was also i
financial difficulty laid off firefighters. A}so the ratio
firefighters to officers per vehicle was changed. However,
was able to avoide an indefinite lay-off of firefighters.
of fs had become necessary for financial reasons, a possibil
was publicized in preparmng the 1978/79 Ccity Eudget, this o
guarantee would have been untenable just as guaranteed permn
cmployment 1s an untenable burden upon the City's funds.
The Award states at the top of Page 5:

".e., the Arbitrators would readily concur with
the City that it would be inappropriate to add
such a restrictive clause to the a:jreerient,
especially in the current atmosphere of retrench-
ment and cost reduction.™

and

a

"eew, but it is not,desirable function of a
third party siwmply to carve out a provision which
one party no longoer {inds palatuble".
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We must recognize the problems 1n loglstics, efficiency and

economy that result from restrictions imposed by this overtimo :
promise. Our fire depactment's opcrations affect the lives and
property of Yonkers residents.. Our firefiphting personel is

i
|
placed in a position of possible danger every time they respond to i
an alarm. It is difficult bo conceive how a department can react i

be |

must
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A guarantee of a percentage of overtime becomes involved with .
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In sarying Uhin, g Cedlor arbibtratars coem bo v reo thal th
llovertine ralin £or Ulrefl-rLess i a reat cietion that hasz no nlace
1in tho conkract.. Tio third party of our arditration noncl would

, _

”not crrve It cul of the contract, however, tncause 1t should be
i
barcrainecd  out,

nowevnr, bar;aﬁnTng was done with when the pnarties chose to
(have this panel of arbitratorﬁ‘makc decisions forAthcm on those

iltems on which they could nnt sgrec. 1t does not s:zcm proner,

theirefore, Lo leave in the cortract what adrittedly the

arbitralers weuvld not pub inteo the conbract

t
. .
AT D

August 29, 1678
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Dr. Samuel Ranhand

He takes the heat in PBA talks

By ERIC NADLER
Staff Writer

Sam Ranhand knows he’s on the hot seat. But the soft-
spoken state arbitrator, who just finished taking testimony
from Yonkers' embattled police union and entrenched city
officials during hearings on a 1977-78 contract, says he
doesn’t mind the heat.

"Certainly being the neutral (party) on a three-person
panel puts you in the spotlight with more responsibility,”
he said in a recent interview, ‘‘but I've been able to keep
things moving and the party's talking to each other and
that's my main task here.”

Dr. Ranhand was appointed by the state’s Public Em-
ployee Relations Board (PERB) to the arbitration panel
months ago. The panel includes a PBA representative and
a city representative. After hearing testimony from both
ildes, the panel now will decide what to award the city’s 480-
man police force. The contract award is binding under
the state's Taylor Law. All involved admit the situation is
1 powderkeg.

Among the empty coke bottles, discarded cigarette
Jutts-and crushed coffee cups after a recent arbitration
session in a City Hall conference room. Dr. Ranhand
‘poke candidly about what he termed the most ‘‘delicate’’
situation he has handled in more than 25 years of labor
nediating.

“The consikderable duration of negotiations {there
ave been 12 sessions to date) has caused tempers to flare
rom time to time,’’ the City University professor said.
The economic problems in Yonkers combine with politi-
al problems to make it a very difficult situation. There
ave been changes in the city government because of
lections and new appointments 'recently. This has had a
istupting effect on the hearings.”

“The City also realizes that what it does with one
‘oup + mployees will have a definite impact on ether
mple -roups in the public sector here so they are he-

teous.”’

ficers have not received a wage hike in more

.nd were keenly disappointed with an arbitra-

award for 1975-76. The deeision set gfarting
skies in Yonkers at $11 900 and far fivn conne oot

DR. RANHAND
.+ . neutral party

erans at $15,400 — comparable to other forces in West-
chester and the rest of the state. Disgsatisfaction with the
package sparked the “‘blue flu” outbreak in which mnat f tha

Dr. Ranbhand. sounding very much the conciliator,
praised the PBA leadership for not suggesting or hinting
they will condone a strike action. But he noted the situa-
tion is a complex one that has potential for confrontation
and crisis. Dr. Ranhand said the dispute is part of larger
picture nationwide in which city managers are getting
tougher with public employees.

‘“The right to bargain collectively by public employ-
ees has existed for a relatively short time — about 10
years as cornpared to 40 years in the private sector.”” he
said. “In the early years when the floodgates oepened.
employees quickly moved to remove what they perceived
as mequities that had to be corrected.”

“This was a new tool. There was a relatively mexperi
enced class of managers so that big gains were -made by
employees in wages. fringes, and administrative controls.
Now the catch-up period is taking hold. Public employees
have taken a step back compared to the early triumphs.
Managers are trying to recapture what they gave up.”

“Managers have realized that negotiations are a two-
way street. They have introduced productivity bagaming
(increased wages for more work) as a quid pro quo.
There is much more sophistication on both sides of the
table now.

Public employees seeking to restore the erosion of in-
flation are baning heads with city managers who say the
money just isn't there, says Dr. Ranhand. “‘Then you
have confrontation.”

Dr. Ranhand holds a doctorate in labor relations from
New York University and is a member of good standing of
numerous arbitration and mediating societies including:
The American Arbitration Association; Federal Mediator
Conciliator Services. and New York and New Jersey State
mediation boards.

He has mediated hundreds of cases in the public and
private sectors for the last 25 years. While he has had na-
merous successes at various bargianing tables, he admits
wistfully that he is not such a hot shot at the negotiationg
table at his Jackson Heights home. “1 can never get a
word in edgways,”’ he said. “‘My wife and children are

mivh tanchon thaw tahao V-2
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TNER OYORK STATE PULLLC EMPLOYMENT RELATIONS BOARD

———————————————————————————————————————————————————— X
In the Matter off the Compulsory Interest
Arbitration
Betweon
CITY OF YOIKERS ~ INTERTATARD
' 01 w1l TURLLC
and RTTHATEON
: PANGT,
YOURERS WIREFICUTERS, LOCAL 628 I.A.F.TF.,
ATL--CLO
Case No. Th~24; 1177-332
Pw ow P va o e wh am s em va R e N T e e em e e B S G T G4 W W e G S ey S e A R S G ):

The Public Arbitration Pancl appointed by the State
of New York Public Imployment: Relations Board has held hearings
in the mittcr of Interest Arbitration betywreen the City of
Yonkers and Yonkers Firefighters, Lo¢a1.628 IT.A¥.F., ATL-CIO
on March 23, 1978, April 18, 1978, April 19, 1978 and April 27,
1978. Tor reasons which will be explained in the Pnnéfé Tinal
Avard, the Panel by unanimous vote finds that the following
terms shall be included in a now Agrecment between the parties

to be effeetive from July 1, 1977 through June 30, 1978:

L.  SALARY

Effective July 1, 1977, there shall be an incrcasc
across the Loard of one thousand six hundred Lourteen dollavs

and nincty--eightt cente ($1,0610.98) per aomun for all firvefipghteorw




jn the bargaining unit. This incrcase shall be applicable to
cach step on the present salary schedule with the cxception
that the starting salary shall be twelve thousand onc hundred
ninety-eipght dollars and thirty-nine conts ($12,193.39) and

the present increment at the ninth month shall be eliminated.

Pursuant to above, the Salary Schedule for fire-

fighters effective July 1, 1977 shall be:

Start . R © $12,198.39
Upon completion of 1 year. ;' $15,900.87
Upon completion'of 2 years $16,650.87
.Upou completion of 3 years — $17,400.867

2.  RIGHT: DIFFERENT "L 1L

Effective January 1, 1978, a Night DlLfclontwal hull
be paid at the rate of .0333 of the annual salary to be aple ed
: as showvn in schedule in 1. above
to regular straight-time rate of pay/ the Wight WLLEelanLal
shall be paid only to fircfighters actually working the toun

commencing 6:20 P.M. and ending 8:00 A.M. This differential

shall. be paid only for firefighters who work the full tour.

3. CLOTHING ATLOUANCE

Effcctive July 1, 1977 there shall be an increcasc in
the Clothing Allowance of one hamdred dollars ($100) per yearx

poer mam,



L PERSONA, LEAVE DAVS

Yhe partics were at impasse on an itew

of persomol leave days for new cmployecs. There w

ol the number

asoa dosiro

on the part of the City to rcduce the number of pmfo.m] leave

days for newv cmployees as of January 1, 1978 from the present

four (4);63'3 in the Agrecement to two (2) days.

trouuly quc and recowmmnends that the partics

negotiatc this ditem.

-5,  CHECK-T{ TTME

The

Pancl

continue (o

Each meriber shall be present at his assigned coimtand

- for duty twelve (12) minutes prior to the commencoin

ent of his

tour of duty for 1ccc1pt of instruction, equipment and/or uni-

form inspection., Iach thbcL ¢f the unit shall rc

tional five and one-half (5%) days'

and three quarters days' pay for 1977), which

payment shall be carned as of the [irst day of cach yecar.

for the preceeding six-month period.

T PR Y S % [ o, IS T U DU SR S
ki .\/\4\4&4- \4\1 1\4\1\4\1 PN a A et eriy

said

pay per year for ti

ceave

ot
}-—u

a~

addit

nent shall be made on a semi-aznnual basis in January and

an aadd -

s (two
Lonal

Pay-

July

The Pancl notes that, aside from the above itewms, there

remain two (2) matters in contention between the partics.

are as follows: .

Theae



1. DYroposced contribution by new cnployces to the

City Vealth Insurance Plan,

.

2. DProposcd deletion from the Agreement between the

partics of provision for three-quarters of all overtime in the

Fire Depavtment. The parties shall be required to appear

promptly before the Panel at a further heawxing or hearings to

present evidence and argunment in these two (2) matters, afte

vwhich the Pancl will make f£indings thexrcon.

All items presented to the Public Arbitration Panel

by both partics not included in the forcgoing Interin Avard,

and except for the two (2) issues on which further hearings

will be held have been rejected by the Panel.

)bC)L L. ltarx, Jr.
/- Lhalrmyn

Rl VoA,

. i : M,/ i _::** _"//)

/ Lo T

Ebnculjlng: Thorias Llrgh
Employcir Pancl lember

Enployee Organization
Pancl Henber

Yonler ‘,, New York

April 27, 1978

wlp

Concurring: 1nchao Fiymm

S el e o

R e g e e - o

e

. e,

hiaitcte SR o Sron P L T S —

PR



A Loary pt b ¢t

N.Y.L.J. February 20, 1981 Column 2

Appellate Division
Second Department

By Hopkins; J.P.; Mangano,
Margett and Weinstein, JJ.

By Hopkins, J.P.; Mangano,
Margett and Welnstein, JJ.

CITY OF YONKERS, ap-res, v.
MUTUAL AID ASSOCIATION OF THE
PAID FIRE DPET. OF THE CITY OF
YONKERS, res-ap—In a proceeding pur-
suant to CPLR article 73, the parties
cross-appeal from an order of the
Supreme Court, Westchester County.
(Ferraro, J.), entered May 9, 1979, which,
inter alia, denied petitioner The City of
Yonkers’ (City) motion to set aside a por-
tion of the arbitration award and the un-
fon’s cross motion to confirm the award.

Order modified, by deleting those
provisions which denied the City’s motion
and the unlon’s cross motion. As so .
moditied, order affirmed, without costsor
disbursements. )

During the negotiations for a coliective
bargalning agreement between the par-
ties, the City proposed that the provision
of the previous contract, which related to
“‘overtime distribution’” be deleted due to
the Increased tinancial difficulties of the
City. The parties were unable to agree on !

- this {ssue, as well as a few other issues
which were the subject of negotiation. An
impasse was declared and a public ar-
bitration panel was convened as provided
for in subdivision 4 of section 209 of the
Civll Service Law, An interlm award was
issued by the panel but two issues, in.
cluding that of the ‘‘overtime dis- |
-tribution,” remained the subject of dis-

pute.

After hearings were held, the panel
rendered its opinion and award, which in-
cluded a change In the ‘*‘overtime dis-
tribution’’ clause. Although, in its opinion,
the panel specified the basls for ita
findings with respect to two of the factors
noted in section 209 (subd 4, par {c], ¢l
{v]) of the Civil Service Law, particularly
in subclauses b and 4, it falled to ade-
quately specify the basis for Its findings
with respect to subclauses a and c. Since
the atatute required that this be done (see
Civll Service Law, section 209, subd 4, par
{c]. ¢! [v]; memorandum by the Gover-
nor upon approving L 1977, ch 218, McKin-
ney’'s Sesslon Laws, 1977, p 2489), the mat-
ter was correctly remanded to the panel
so that it could comply with the mandate.
of the statute. Once the panel has
specified the basls for all its findings,
Specfal Term will be able to properly

: :leclde the motion and cross motion before
t.
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OPINION

On October l6> 1978 a three-person public arbitration
panel (the "Panel"), whose names are signed below, issued a
compulsory interest arbitration Opinion and Award in the
matter of a collective bargaining agreement to be effective
for one year commencing July 1, 1977 between the City of
Yonkers (the "City") and the Yonkers Fire Fighters, Local 628,
International Association of Fire Fighters, AFL-CIO (the
"Union"). This proceeding was.as directed by the New Yérk
State Public Employment Relations Board pursuant to Civil
Service Law, Section 209.4, as amended July 1, 1977.

Following various court proceedings, the Appellate
Division Second Department issued an Order on February 17,
1981, which reads in part as follows:

During the negotiations for a collective
bargaining agreement between the parties, the City
proposed that the provision of the previous contract,
which related to "overtime distribution"” be deleted
due to the increased financial difficulties of the
City. The parties were unable to agree on this issue,
as well as a few other issues which were the subject
of negotiation. An impasse was declared and a public
arbitration panel was convened as provided for in
subdivision 4 of section 209 of the Civil Service Law.
An interim award was issued by the panel but two
issues, including that of the "overtime distribution",
remained the subject of dispute.



After hearings were held, the panel rendered
its opinion and award, which included a change in
the "overtime distribution"” clause. Although, in
its opinion, the panel specified the basis for its
findings with respect to two of the factors noted in
section 209 (subd 4, par /c/., ¢l /v/) of the Civil
Service Law, particularly in subclauses b and d, it
failed to adequately specify the basis for its
findings with respect to subclauses a and c. Since
the statute required that this be done (see Civil
Service Law, § 209, subd 4, par /c/, cl /v/:
memorandum by the Governor upon approving L 1977, ch 216,
McKinney's Session Laws, 1977, p 2489), the matter was
correctly remanded to the panel so that it could comply
with the mandate of the statute. Once the panel has
specified the basis for all its findings, Special Term
will be able to properly decide the motion and cross
motion before it.

The subclauses a, b, ¢, and d referred to above read

as follows:

a. comparison of the wages, hours and conditions
of employment of the employees involved in the
arbitration proceeding with the wages, hours, and
conditions of employment of other employees performing
similar services or requiring similar skills under
similar working conditions and with other employees
generally in public and private employment in comparable
communities.

b. the interests and welfare of the public and
the financial ability of the public employer to pay:

c. comparison of peculiarities in regard to other
trades or professions, including specifically, (1)
hazards of employment; (2) physical qualifications;
(3) educational qualifications; (4) mental qualifications;
(5) job training and skills;

d. the terms of collective agreements negotiated
between the parties in the past providing for compensation
and fringe benefits, including, but not limited to, the
provisions for salary, insurance and retirement benefits,
medical and hospitalization benefits, paid time off and
job security.



Pursuant to the Order of the Appellate Division Second
Department, the Panel conducted a hearing on November 5,
1981 at the Yonkers City Hall in which the City and the Union
participated. The Panel invited the parties to provide further
testimony, evidence or argument concerning the applicability
of subclauses a and c to the "overtime distribution" issue
in dispute. The record shows that counsel for the City stated
as follows:

The City believes that the testimony that was
adduced at the time that the arbitration proceeded
initially addressed the issue of the deletion of three-
guarter overtime provision from the then existing
contract, and that the testimony that was produced
by the City were directly on that subject. As that
testimony may be evaluated in the light of the four

standards, a., b., c., and d., as set forth in the
statute that has been recited in the opening remarks

of the Chairman of Panel, /such/ is to be determined
by the Panel.

Counsel for the Union stated as follows:

I should say the Union has nothing to offer on

the overtime distribution clause having heard the

City's position.

The Panel reviewed these comments and also reviewed the
testimony of the parties adduced at the hearings prior to its
October 16, 1978 Opinion and Award.

As to subclause a, the Panel finds that the required
"comparison'" does not yield information as to similar "overtime
distribution" provisions in situations for "other employees

performing similar services . . .". As far as the Panel has



know ledge, the previously existing "overtime distribution"
provision in the parties' collective bargaining agreement

was established tomeet the parties' mutual needs at the time
of its inception. The Panel also carefully considered the
City's arguments for requesting deletion of the clause in the
proposed 1977-78 collective bargaining agreement as well as
the Union's arguments for retaining the provision without
change.

As to subclause ¢, the Panel finds upon full review that
the "comparison for peculiarities in regard to other trades
and professions" does not yield assistance in determipg whether
the Panel should find in favor of the City's position or the
Union's position.

The Pancl reiterates that it took into account the
financial needs of the City in seeking to eliminate the
"overtime distribution'" clause and the Union's argument in
tavor of retaining the clause as a properly bargained condition
of cmployment. The Chairman and Employee Organization Panel
Menber determined that the clause should be modified so that,
in the view of the two Panel Members, the clause would be
financially less burdensome to the City but would still be
retained in revised form in line with the previously bargained
mutual agreement of the parties. The Employer Panel Member
dissented, noting in his dissent the reasons why the clause

should be deleted.



Following all of the above, the position of the three
members of the Panel remains unchanged, with the Chairman and
the Employee Organization Panel Member finding, as a binding
majority of the Panel, that the following shall continue to be
Item 6 of the seven-part Award:

6. OVERTIME DISTRIBUTION

Article II, Section 3, third paragraph, of
the December 17, 1973, Agreement between the parties
shall be changed to read:

Overtime assignments shall be so distributed
so that Fire Fighters shall receive an approximate
proportion of overtime assignments consistent with
the ratio of duty posts (other than staff positions)
of Fire Officers and duty posts of Fire Fighters.
This ratio shall be that existing each January 1 and

July 1. Said assignments shall be reviewed on a
periodic basis to see that the ratio is being
maintained.

The Employer Panel Member continues to dissent, for the
reasons stated in his original dissent to the October 16, 1978
Opinion and Award.

The Order of the Appellate Division Second Department
gives the Panel no cause to review the other six portions of

thc Award.

On the basis of the Panel's findings with respect to
subclauses a and ¢ of section 209 (subd 4, par /c/, cl /v/)

of the Civil Service Law, the Panel makes no change in its



Award of October 16, 1978 in respect to the "overtime
distribution" clause of the parties' 1977-78 collective

bargaining agreement.

DATED: March 9, 1982
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HERBERT L. MARX, JR.
Public Panel Member and Chairman

STATE OF NEW YORK )
( ss.:
COUNTY OF NEW YORK )

On the 9th day of March, 1982 , before me personally
came and appeared Herbert L. Marx, Jr., to me known and known
to me to be the individual described in and who executed the
foregoing instrument and he acknowledged to me that he
executed the same.
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