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BJI.CKGROUNn 

Pursuant to Section 209.4 of the 'i'aylor r\ct, on nay 30 
197!J c Public l\r1).i. tra tion Panel Has e.::: tubJ.i~,hccl to hCCl.r 
and mu.}~c a fil'l<:tl and binding decision Vii th rGsp(~ct tr"J l.l 

collective bul"<jC1.ining disput.e bCb!een the; Ci ty of T:mavlar1{~a 

(hprcinafter The Employer or City) anCl the Police o.r.ri
ceTS- ."l\.s so ci. a tion t0ge ther wi th the :'oca1 8 S 9; Tor'~'.\'2EJa 

U~if0rmed Firefighters Association (hereinafter the Em
ployee Orqaniza '.:ion or hssccia tion). Dennis C. Bro'.n: \"a~; 

d~sig~at~d us ~he Employ~r Panel ~ernbor; Jacob A. Palillo 
\-Jas desisnatcd as the Employee Organization PeppI I":ember r 
ana Irving 11. Sabghir was chosen as The Public Panel 
Me~)er and Chail"~an. 

A hearing was held in Tonawa~~n; New York on July 
9, 1975 at which time the parties were given full and 
ample opport.uni ty to present their respec tive posi tions. 
1'1 verbatim reco:rd was not taken. The City did file a 
post-hearing statement. The rec6rd consists of the tCGti
mony, the exhibits, the arbitrator's notes and recollec
tions and the Opinion and l'\wurd are bo.sec1 theroon. It 
should be noted that ,July 9 \,'3S the first mutuully avail 
able hearing date fer the Pu]1c;l ne1:1bers. 1\s a conse
quence, an award could not be iss~ed nor a contract con
cluded prior to the so-culled June 30, 1975 cut-off date 
for the negotiation of any pRn~ion benefits. It was 
the Panel 1 s and the pllrtiefi i u;'ldcrstandL1g, hm-]evc:r- I that 
the Police and Fire Retirement System \lould honor any 
pension changes 2.rising out of ilny l\rbitration Pan'Jl 
aWilrd where the cuse was s~t down for arbitration prior 
to June 30, 1975. In the instant case May 30, 1975 is 
the operative date. 

Under the provisions of Section 209. t. of the TaylOl: 
Act., the matters in dispute .: .•. shull b2 deci...ded by a 
rnajori ty vote of the memh0rs of the panel,;' r·lorcover, 
the ~~til tute (!sti1blidlCS the following as busie quidc~
lin(~s for the pUI1cl; 

II (v) the pt,blir. arbi tration rnnc1 s)1i111 11,tJ~C a just 
ann rC<lsonable detormination of Ow matters in di:::put:(). 
In arri.ving at nneh dld:C!l:"mJ.rntio::-1, thl.' p ..llwl may., but f,;h"ll 
not be bound to, <:ldopt <U1Y rec01l)m~~~\(b tion murkl by t:hu [.:',C' t~ 

fi.ndn~, ,-Inc] r.hall, so far i\t; .i t d(~cm~~ them nppl icable, 
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take into considoration the follo~in0 ~nd any other rele
vant circuMst~nccs~ 

a. Comparison of the wages, hours a~d conditions of 
err;ployment of th0 l?m;:>loyccs invol vccl in t.he ~rl)i tri1 tiOIl 
proceeding with t~e wages, hours, and con~itions of 
em:)loym~nt of other e:r:jJloyecs performing ;:;;imilar s2~vicC's 

or l'e(l<liring simi.:L:J.r skill s under ~;irnilar \'larking condi-
tions Zlnd with o·thar eL1ployee~~ gene;ra U .. :r in public O.n'l 
~)ri va t;~ employr.'.c!l:':' in cOT:lparablc co;nm\~nitics .. 

b. thc iT'."'::eJ.:ests and \)cl:Caro of t~e public anu eJe 
tinancial ability of the public cITployer to pay~ 

c. comparison of peculiarities in regard to other 
tr.:tdes or pro f€ssions, including spc.:, if lcally r (1) r.c:i za.rds 
of ·"':~:nploymcr.t (2, physical C}'Jalific2.tions; (3) educatio:1al 
qualificatiorJs. (4) mental qualifications; (5) job trtl.inin<] 
and skills; 

d. such ether factors which arc normally or tradi
tiOlB.lly taken into con3idc~r<:ltion in thc~ c.otermina tion of 
wages, hours and condi tions of emplo~'l,1Cnt." 

In order to assure a majority vot~ ~nd adherence 
to the guidelines, tl:e clEl.irroan e5tablish~d the fol1o\Y~.ng 

proce~urnl rules~ 

1. The aWClrd Hould bQ ei th.er the Ci ty' s or the 
l~ssociation's "last best offer" Oil each outstc:mc1ir:; 
iusue. Each side \'lus penni tted to ch:mge its \ last bes t 
offer. " 

2. The p~rties would be required to dem~pstr2to 

0:': h showcausc;" \vhy t.he [o'cl.ct i~indcr' s recommenca t.ion.s 
should not be adopted as the ~ward. 

On April U, 1975 Fact-Feindcr TIohcrt K. Gailey 
.i.SSUCQ his r,,:,"!collun0.ndiltioIH> 011 ·the outstnn(l.i..ng t:\'lO iSSlh~<; 

involving Gillul.-.ic;, and pens ion:.. . On ,~a1.ar lc~;, be 
rccon~n10nded. an incr.:~ase 01~ 8. 0 P(~l:'ccnt .'md Lbo (H:1jm; tnK)nt 
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, fl h" 1 .,' . tof caurt t.:1I:1C to :>:':"~' ect t: 1S lncrc.:asc.:. ~.lln rc:spcc
to pensions, hc rccom lHcnr1cd th(~ addi tion 0-:: lln optio:.1, 
Seetior:. 375(i), under \.;llich ('i~i employee cov~r.c<i. t,~~- Lhe cur
:;:"(~nt p12r., cculd at u.n Llppropriatc time, diselcct CO'lc~r.:lCJe 

u!1('l.cr ::ho pr0scmt plan and elc;ct coVer:l~TI~ under ~;cetion 

375(i).2 The Fu.ct-FinJer provided no rQtion~lc for c.:ithcr 
rccornmcnda tion I btl t did stll t~ the: t 11is pension rCCOli':,1cnc.1a-· 
tion I;. • gives the Bemhers th0 option of rctai~ing 

the ~)rc"cnt 25 y~ar plan or chcosir\~J 3 :~o year pJ a':1 'iIi th 
1288 beJl0:ci ts th,';;':-l the 20 year plan dcr;l;:l!'ld~c.l r .but also 
consi~a£aLly smaller addition~l pension costs to th~ 

Cit:' ~.r 

It might also be noted that at Fact-Findin0 the 
City proposed a 3 percent increase an~ no ch~ng2 ill the 
pensien plan, while th~ Association proposed a 15 perc~nt 

saJ_2.ry incrc-3.sc and Section 38'~ (d), the 20-'Y0'lr pension. 

Follovling receipt of the Recommendations, the 1\S50-' 

ci~'lt:ion accepted them in toto, and the City rejected th·.:.:::' 
cop·-.plctely. 

1 . ., \. l' '1Court t1me, per tlle po lce contract, lS equa to ";0 

hours pay itt the derived hourly rate. Said r"'lt.c is 
by dividing the base annual salary by 2080 hours. 

2The present plu.n includGs Section 38~, (f, (q) and (h) 
\rllich permits retirement after 25 years service regardless 
of ':1 go , at half p'ly, i.e., .25/:;0, but permits an employee 
to accumulate 1/60 of final average for each YC0r of ser
vice 'lfter 25 years, up to age G2. Also, b2ncfits arc com
putcc1 und(~r Section 302-9·-)'" p:::-ovicling thC1. t tJh~ final 
nver':.HJc so.li1ry is basQd upon the lC1r;t 12 montJ~s of emplc>y
mont. Under Section 375(1). an crnploy~e Clln retire ~ftcr 

20 yenrs Gcrvicc but not c:urlil.~r th(~n age SS Ll t ,~O~i of 
final a vcrag,.~ p.1Y. He may, hOHl.~ve.t', work J)(~yond agt"! 5 5 
and cant.i.nue to L'lCCnmul.:ltc 1;:)0 of fin'll Ztvc'raqt~ for c~\Ch 

year of r.ic!l:"Vici~ u.fb~r Ll.<.Jo S5 up to u. maximum of 75 
Ih'.:lrCCn L 0 f [i n':-11 'lvcr ~.ICJe pny, i. e., 37.5/SO" 
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POSITION OF THE: PARTIES 

Sularv.. 
1".8 n. consequence of the "last best off(O~r" proc,~r)urc, 

the parties finally indicated that 0 percent w~s uccapt
able. This was ilccomplishcd through four ., last best 
offers tl by the Association, and thre:c "la.st best offers" 
on the part of the City. 'rhe uniforrr. 8 percent "last. 
best offer:' will be shown belovl as the Panel's s<Ollary 
award. 

Pensioll 

The ~~sociatio~ initially proposQd the Section 38.'] (d) 
pension, which is the 20-year pension. It finally urged 
acceptnnce of the Fact-Finder' s rcconunend.J.tion of provid-' 
ing Section 375(i) as an option. The Association urged 
that this did provide the possibility for an improved 
pension for an employee who decided to chose that 
option. 

The S::ity opposed establishing the Section 375(i) 
option essentially because it felt that this would estab
lish the concept or principle of a 20-yeur pension 
and thus make the Ci ty vulnerable to the Sect.ion 38·~ (d) 
demand in the future. 

l\NALYSIS 

A majority of the Panel believes that adoptinq the 
Section 375(i) option is just and reasonabl0 and consis
tent with the criteria in Section 209.1 subsection (v). 
The City did not establish a n~aningful basis to justify 
thl.:~ Panel's IllOdi fy in~T or disregardinq the Fact- F inc1er' s 
recoITrrnenda tion on pensions. In li(Jht of this, The Panel 
believes that it is importnnt ~nd desirable to affirm 
the Fact-Finder's recommcndntion. To do otherwise, in 
the Clbsencc of <Olny persul1sivc shmving why the F'"ct:-Find
er's rcco~uendation is not just and r0anonablc~ would 
make <l. nullity ilnd a. farce out: of the f~ct:'-fin(1in(J st.ep 
in 'l'he Taylor l\ct procedures for (1.l.Gpute reGal ution. 
The l\rbi tr<1 tion step if"; not intC'ndL~cl to simply ~J i vc the 
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purtics another free "bi tc~ at the apple, II but rCl thor 
to provide n forum wher~ either mny demonstrate the short
comings of n fuct findine) rccoT~iInenc1ution. The prGsumption 
is, therefore, on the sidl; of the recomrr.e:ndCltions, i1nd 
the parties have the: burden of unc~errnil1ing that prcsu:i~P
tion. The City has failed to carry ita burden. 

A mujority of the Panel finds "that the option would 
provicl.=.:: Cln incrcus0G benefit to an employ0e \....·flO would 
select it. rbreover, this option d~ea not incrcuse cur
rent pension costs to the City und is thus within the 
finuncial ubility of the City. In fact, City pension 
contribut.ions \vould uctually dccIJ..!lc 2"t the tir.K~ any 
employee chose t.he option. To be SUrl;, it is not deter
minable whether this option would actually be utilized 
because there is no need for an employee to make an elec
tion prior to age 55. But the possibility for an increas8d 
benefit would exist together with the reduction in City 
pension costs for each such election. 3 

Fina.lly, tho City's basic object.ion and fears concernincr 
the: establishJr.cnt of t.he Scction 375(i) option wre 

3As "an example, assuming an individuwl became a 
patrol~nn or firefighter at age 25 wnd retired at age 
62 his pension Hould be computed as follO\",'5' Und0r Scction 
38·1 he \vould earn 25/50 or 50?; by age 50 and 12/GO or 
an additional 20% by age 62 for a total pension of 70%. 
Under Section 375(i) he would earn 37/50 or 74 percent 
by age 62. Thus, Section 375(i) in this case, could 
nctually provide a ~ percent "greater pension at less cost 
to the City. In t.ho case of an individual starting work 
at age 30 and retiring at age 62, the Section 384 benefit 
would be 62% compnred to the Section 375(i) bonefit 
of 6·1% c1t less cost to the: City. Finally, for an employ
ee starting at ago 25 and retiring at age 55, he would 
reccivl~ 5f3~ under section 3l:J;! and GO~> under Section 
375(i) at no increased cant to the City. 
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grouncUcss. It S0C2ms evident tha t the ilvailCJbili ty of a 
20-ycar pcn~ion only at age 55 [Section 315(i)] bears 
no relationship ~~atsocvcr to a 20-ycar pension regard
less of age [Section 38~(d)]. In this connection, it 
might be noted that under City rcgulCJt.ions an individual 
mny not be r:lore than cl.ge 30 at thc~ tim(~ lIe t{lkt~s the 
pol icc exam and age 2 n \'lhen he ti1kes the fire exuli1. On 
the assumption that a list may be active for 2 yc~~s 

and an individual wduld be allowed 2 years for military 
service, it is riot likely th3t a successful candidute 
could normally Le more than a0c 3f.~ or 32 upon appointment 
to the police or fire depar1.:7lcn t , respectively. Thr;s, 
the Section 375(i) option Vlould norP.1ally require a minimum 
of 21 and 23 years for a policewan or firefighter respec
tively, and not 20 years of service at 80e 55. For 
employees hired at age 30 or earlier, the Section 375(i) 
option would require at least 25 years service before 
retiring. In fact, most policemen and firefighters are 
hired before age 30. Simply stated, the Qstablish~ent 

of the Section 375 (i) option should in no \vay bE~ in ter
preted as an opening wedge for Section 38!(d) I and it 
would be specious for the Association; in future negotia
tions: to point to this A\vard as a fundar:len tal jus ti f ica
tion for the flat 20-year pension under Section 384(d). 
Indeed, comparing Section 375(i) to Section 38~(d) would 
be like tryinq to compare Phyllis Diller to !11arilyn l,~onroe. 

The Panel is unanimous with respect to items I and 
2 in the Award belm". The Public Panel f}:cmber and the 
Employee Org,:mi zation Panel I!enl,cr arc in agreement wi th 
respect to item 3. The Employer Panel Member dissents 
fro~l1 item 3 in the A\olard. Inasmuch as a t leas t a majority 
of the Panel is in agreement on all 3 items the following 
is the final and binding award. 

A'lvATID 

1. The current police and firefighter salnry 
schc(111lcs in the appropriate contructs shall be increased 
by 8% effective April 1, 1975. Any retroactive p~yrn2nts 

rallY b(~ made p(~riodically or by a lump sum but shall be 
complctl~d Hi thin 90 days followin<] rcc\::ipt of tb:i.f; 
aWrln] • 
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2. Court time payments for Patrolmen, shall be 
incn~()scd to rc;flect t;O hours pay (t10/20HO of buse <lnnual 
pny) . 

3. The pension progrums for police. and firefighters 
shall be amended to add section 375(i) to the cxisti~g 

coverages. An employco shall be permitt2d to elect 
retirement under Section 375(i) and; if necessary, to dis
elect coverage under Section 384. The effective date 
of the addition of Section 375(i) shall be as permitted 
by laH. 

/ 
, " ! 

I 

Dated at~ ,i 
"\ 

I ._j< \'\
., 

..
\ 

, 

) " i 

Albany} New York \\\.) f "

July/ H975 IRVIHG Ii. \SABGHIR 
. J 

Public Panel Member and ) 
Chairrrlan 

State of NO"l York: 
: S5 

Count;\, of Albany: . 

.. ' i' "./ 
On this) I 'dny of July 1975, beforo me uPPcQrod 

IrVing H. Snbc;hir, to me kno\m nnd 1010\"111 to rna to be the 
individual describod in and ,·,ho executed tho foreGoing 
instrulLlcnt, uud he aclmouledeod to me that ho executed 
the Dame. 



9
 

Public Employment Relations Board
 
CA - 0025; M75 - 23
 
City of Tonawanda
 

and 
Police Officers Association &
 
Local 859 Tonawanda
 
Uniformed Firefighters Association
 

Dated at: 

",Niagara Falls, New York 
July 29, 1975 '- t, \ .\ ..' . • 

-~\ '\ j' • ',- \ . "'.. ". "'\ ...,

\'Jaco'b----;A-.~P:-a-rl--;-i..,l'""'l"l-o-~-~--
Employee Organiza~iun 
Member 

State of New York: 

: 55 

County of Niagara: 

On this 29th day of July 1975, before me appeared
Jacob A. Palillo, to me known and known to me to be the 
individual described in the foregoing instrument. 

erR"LD.I CO~\llj (Wt1 'hill N". :HI/l
 

Nl'tl"" J'Qt.IH, ~-.\t:ltp ot "1,'1," Y.\I~
 

L\,nt.t II·d II) HI"~VHn C(IlJI1\Y
 

M), CUlflll1l.lOl(lt\ Illol.plf"" t"\n,d, 30, II) ., -1 
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Public Employment Relations noard 
CA - 0025; M75 - 23 
City of Tonawanda 

and 
Police Officers Association & 
Local 859 Tonawanda 
Uniformed Firefighters Association 

Dated ~~: . ~(:.6 
,AI, ')1 r./iA 7--;/~ ".. 

ToOne-wanda, New York 
July 29, 1975 

/. J J"'rk'A'(:--t:(>7<~ ,) ( /)i-~-Fl ..•. -

I5ennis C. Brown -
Employer Member 

State of New York: 

: SS 

County of-Erie : 
,10/7/v"A? "Pc", 

On this 29th day of July 1975, before me appeared
 
Dennis C. BrO\\'n, to me known and knO\\7Il. to me to be the
 
individual described in the foregoing instL~ment.
 

L~' ,
/;,% -', "c.t? Q.-'r;. .'_" t' k' .. !., 

Not<'ll~Y Public-Cmlllll_~.ssi()ner ot 
Deeds 


